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FORMAL COMMENT AND OBJECTION OF 5 STAR COMPANIES, LLC, A BEST BROKERAGE 
SERVICE, INC., ACSIA LONG TERM CARE, INC., AMERICAN ENTERPRISES MARKETING 

CORPORATION, AMERICAN INDEPENDENT MARKETING, AMERICAN INSURANCE 

PLANNERS, LEONARD ANDERSON, ASSOCIATION MEMBER BENEFITS ADVISORS, 
RICHARD D. BASKERVILLE, JAMES P. BOSLEY, RICHARD L. BROWN, LOUIS 

BROWNSTONE, CALIFORNIA LONG TERM CARE INSURANCE SERVICES, INC., LINDA S. 

CAPIERSEHO, MICHAEL M. CAPIERSEHO, CAPSTONE LTC ADVISORS, CENTURY SENIOR 

SERVICES, CHER-BRITT SERVICE COMPANY, CORNERSTONE SENIOR SERVICES, MARK 

DAVID COHN, DEAN L. WILDE AGENCY, INC., KEN DEHN, WILLIAM EBERT, PHYLLIS 
ELLIS, SHEILA ENGLISH, LORIFJELSTAD, J. PETER FREED, STEPHEN D. FORMAN, G.A. 

LEGG & ASSOC., LINDA A. GARDNER, GARDNER GROUP, MICHAEL M. GERULIS, JR., 
GLOBAL COMMISSION FUNDING LLC, GOLDENCARE USA, INC., DANNY GORDON, JAMES 

W. GRIGG, IMH ELECTRONICS, INC., JAMES GRIGG CONSORTIUM, PAUL HAMILTON, PAUL 
HAUSER, GREG HICKMAN, BARBARA QUAIFE HOPKINS, CARL HOSKINS, IRV LEVIT 

INSURANCE MANAGEMENT CORP., ROBERT ISENHOWER, JIM SINES INSURANCE 
AGENCY, MICHAEL J. KAHN, DAVID KITAEN, WILLIAM LAUFBAHN, GEOFFREY A. LEGG, 

LEHMANN WOOD JOHNSON, INC., JUDY LEVIT, LONG TERM CARE ASSOC., INC., LS 

ASSOCIATES, LTC ADVISORS, LTC FINANCIAL PARTNERS, LLC, LTC GLOBAL GROUP, 

LONG TERM CARE, LLC, NORMAN E. LYON, RANDALL A. HARGETT, BARBARA 

HASELDEN, STACY MACDONALD, MACDONALD INSURANCE, MEDICAL INSURERS 

ASSOC. OF VA, INC., MICHAEL M. GERULIS, JR. INSURANCE AGENCY, M.J. KAHN & 

ASSOCIATES, INC., DAVID D. MORGAN, JERRY W. MORGAN, STEVEN MOSKOWITZ, 

NATIONAL COVERAGE AGENCY FINANCIAL SERVICES, NATIONAL COVERAGE AGENCY, 

INC., LARRY NOVICK, LARRY OBERMOLLER, LAWRENCE J. OCHS; TIM O'LOUGHLIN, ONE 

WAY FINANCIAL & ESTATE SOLUTIONS, INC., JOHN B. OWEN, PERSONAL HEALTH 
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SERVICES, INC., MARIO G. POSTERARO, PREMIER SENIOR MARKETING, LLC, PUBLIC 
EMPLOYEES INSURANCE COMPANY AGENCY, INC., ELIZABETH W.RARING, ROBERT 

RARING, MARION J. REITMEYER, ROBERT RIENDL,, RICHARD ROSEN INSURANCE, MEL D. 

ROSE, RICHARD E. ROSEN, LINDA L. SANDVALL, SARASOTA HEALTH & FINANCIAL 

SERVICES, INC., THOMAS A. SCHUETH, SENIOR CARE CONSULTANTS, JIM SINES, CRAIG 

SMITH, MAURICE SOLIE, SPECIALTY PLANNERS, INC., KEN STORY, MATTHEW R. 
SUSSMAN, BARBARA TAUBE, THE GJURASIC/STORY GROUP, LLC, RON TRIEBWASSER, 

UNITED INSURANCE GROUP AGENCY, INC, LARRY VAN BOENING, VAVAK-REITMEYER & 

ASSOC. INSURANCE, JOHN W. WANE, WESTERN ASSET PROTECTION INC., 

WILLIAM E. LAUFBAUM AGENCY, WILLIAM L. MCAREE INSURANCE AGENCY, INC, 

WILLIAM TERRY WOOD, AND JOHN YESBECK TO THE PROPOSED REHABILITATION PLAN 

FOR AMERICAN NETWORK INSURANCE COMPANY INC.IN REHABILITATION 

Each of the objectors listed above ("Objectors") are agents of Penn Treaty Network 

Insurance Company, Inc. ("Penn Treaty") and/or American Network Insurance Company 

("ANIC") or beneficiaries of such agents. Each agent has a contract with Penn Treaty and/or 

ANIC that obligates Penn Treaty or ANIC to remit to the agent the commissions due the agent 

from amounts collected by the insurer. 

Objectors hereby submit this formal comment and objection pursuant to the Case 

Management Order dated June 5, 2013. The Proposed Rehabilitation Plan at Sections III(B)(iii) 

and III(K), improperly seeks to cease or suspend remittance of earned commissions to agents, or 

their beneficiaries. Commissions on earned premiums, although collected by the insurers, are the 

property of ANIC's agents, are not an asset of the Rehabilitation estate, and therefore, their 

payment may not be suspended or terminated by the Rehabilitator. Objectors therefore 

respectfully request that all provisions of the proposed Plan of Rehabilitation, including but not 

limited to Sections III(B)(iii) and III (K), that would permit the Rehabilitator to take their 

property and refuse or avoid remitting earned commissions be stricken from the proposed Plan of 

Rehabilitation. 

I4S9425.2 
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COMMISSIONS ON EARNED PREMIUM ARE NOT 

PART OF THE ANIC ESTATE 

The fundamental premise of the proposed Plan of Rehabilitation, that commission 

payments are made from assets of the estate and therefore subject to suspension or elimination 

under Article 5 of the Insurance Company Law of 1921, 40 Pa. Cons. Stat. Ann. §211, et seq. 

("Article V"), is incorrect and inconsistent with established Pennsylvania law. In Pa-

Association. of Life Underwriters v. Foster. 165 Pa. Commw. 596, 645 A.2d 907 (1994), afPd. 

per curiam 542 Pa. 544, 668 A.2d 1113 (1995) C'Pa. Underwriters"), this Court concluded that 

commissions on earned premium were not assets of an insolvent estate under 40 Pa. Cons. Stat. 

Ann. §221.35. In Pa. Underwriters, the Pennsylvania Insurance Commissioner, as liquidator of 

an insolvent and illegal multiple employer welfare association, demanded return of commissions 

from agents and brokers. The affected agents and brokers sought declaratory relief arguing that 

the liquidator lacked the authority to recover commissions on earned premium because the 

commissions were not part of the insurance entity's estate. This Court agreed, finding that "their 

earned commissions are not part of AIBA's liquidated estate" under 40 Pa. Cons. Stat. Ann. 

§221.35. Id. at 602, 645 A.2d at 911. 

In reaching its conclusion, this Court relied upon its previous decision in Sheppard v. Old 

Heritage Mutual Insurance Co., 45 Pa. Commw. 428, 405 A.2d 1325 (1979)1 aff d, 492 Pa. 581, 

425 A.2d 304 (1980), and a prior administrative opinion of the Pennsylvania Insurance 

Commissioner, In re: Professional Insurance Agents' Association of Pa., Md. and De., Inc., Pa. 

Ins. Dept. Docket No. C89-11-12 (Jan. 31, 1991) ("Professional Agents'"). In Professional 

1 In Sheppard. this Court found that commissions on either premium collected by agents but not yet remitted 

to the company or on premium billed directly by the company but not yet collected are not assets of an 

insurance company for the purposes of calculating solvency. 45 Pa. Commw. at 440-42, 405 A.2d at 1332

33. 
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Agents, the Insurance Commissioner specifically found that "earned commissions are the 

property of the producing agent or broker and outside the reach of the Statutory Liquidator." Id-

2 • • 

at 16. Further, the Commissioner specifically found that "Westmoreland [the insolvent carrier] 

never had a title, nor an equitable interest, in the property represented by the retained 

commissions on earned premium." Id. at 17. 

In reaching her decision in Professional Agents, the Commissioner first analyzed 40 Pa. 

Cons. Stat. Ann. §221.35(a), which deals with the recovery of premiums owed.3 The 

Commissioner found that: 

[T]he language of Section 35(a) [§221.35(a)] "[t]he liquidator shall also have the right to 

recover ... any part of an unearned premium that represents commission..makes it 

clear that the legislature created two different categories of premiums, earned and 

unearned. Moreover, the legislature clearly differentiated between ownership and interest 

on commissions attached to the two types of premiums. Where the premium is earned, 

i.e., coverage has been provided, the commission is earned and an asset of the agent. 

Where the premium is unearned, the unearned commission is an asset of the estate. 

Accordingly commissions attributable to "unearned premiums", must be paid by agents 

and brokers to the Statutory Liquidator. By corollary, those commissions attributable to 

"earned premium" are not required to be paid to the Statutory Liquidator. This result is 

supported by the precept of statutory construction, found in the maxim, expressio unis est 

exclusio alterius ("expression of one thing is the exclusion of another"). Cali v. City of 

Philadelphia, 406 Pa. 290, 177 A.2d 824, 832 (1962); Commonwealth v. Charles, 270 Pa. 

Super. 280, 411 A.2d 527, 530 (1979). 

(For the convenience of the Court, a copy of the Commissioner's opinion in Professional Agents is attached 

hereto as Exhibit "A".) 

Section 221.35(a) provides, in pertinent part: 

(a) An insured, agent, broker, premium finance company or any other person responsible for the 

payment of a premium shall be obligated to pay any unpaid premium for the full policy term due 

the insurer at the time of the declaration of insolvency whether earned or unearned as shown on 

the records of the insurer. The liquidator shall also have the right to recover from such person any 

part of an unearned premium that represents commission of such person. Credits and/or setoff 

shall not be allowed to an agent, broker or premium finance company on account of any credits 

volunteered by such person. 

1489425.2 
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Professional Agents at 15-16 (emphasis original). The Commissioner found further that her 

conclusion was consistent with the decision of this Court in Sheppard and supported by the 

decisional case law of other states. 

Case law from other jurisdictions in a variety of different contexts also confirms that 

commissions on earned premium are vested property rights of the broker or agent and not assets 

of an insolvent estate. See, e.g.. Wear v. Farmers & Merchants Bank of Las Cruces, 605 P.2d 

27, 31 (Alaska 1980) (right to commissions is a vested property right that accrues when a policy 

is purchased); Antrim v. Modern Income Life Ins. Co., 421 N.E.2d 381, 384 (111. App. Ct. 1981) 

(agent had a vested right to renewal commissions); Niroo v. Niroo, 545 A.2d 35, 39 (Md. 1988) 

(right to renewal commissions is a vested right); Benfield, Inc. v. Moline, No. Civ. 04-3513, 

2006 WL 452903, at *15 (D. Minn. Feb. 22, 2006) (reinsurance broker's right to commissions 

vested at placement of reinsurance); Bigbie v. Bigbie, 898 P.2d 1271, 1273 (Okla. 1995) 

(insurance agent had vested right in renewal commissions); Cockrell v. Grimes, 740 P.2d 746, 

749 (Okla. Civ. App. 1987) (agent's right to commissions is a vested property right and not the 

property of a rehabilitation estate.)4 

The decision in Cockrell v. Grimes, 740 P.2d 746 (Okla. Civ. App. 1987), is particularly 

instructive and arises from a nearly identical set of facts to this proceeding. In that case, 

Cockrell was an agent for United Equity Life Insurance Company ("UELIC") under a written 

Similarly, the conclusion that commissions are an agent's vested property right and not part of the insolvent 

company's estate is confirmed by bankruptcy court decisions that conclude that commissions due to agents 

on renewals vested at the time the policies were sold and were vested property rights of the debtor-agent. 

See, e.g.. In re Christy. 306 B.R. 611, 613-14 (Bankr. C.D. 111. 2004) (commission vested at inception of 

policy and was property of debtor-agent's estate even though renewal arose post-petition); In re Blackerbv. 

208 B.R. 136, 142 (Bankr. E.D. Pa. 1997) (commissions not contingent on future services, were fully 

vested and property of the debtor-agent); In re Froid. 109 B.R. 481, 483 (Bankr. M.D. Fla. 1989) (renewal 

commissions vested pre-petition and were assets of debtor-agent's estate); In re Parker. 9 B.R. 447, 449-50 

(Bankr. M.D. Ga. 1981) (renewal commissions were property of the debtor-agent's estate); In re Tomer. 

128 B.R.. 746, 761 (Bankr. S.D. I!!. 1991) (rights to renewal commissions vested nre-petition and were 

1489425.2 
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agency contract. The contract provided, as here, that renewal commissions were to be paid to 

Cockrell even after termination of his agency. In 1984, UELIC was placed into rehabilitation by 

the Oklahoma Insurance Department, which stopped paying commissions to agents and brokers. 

Cockrell brought suit to have the commissions declared payable to him. In concluding that 

Cockrell was entitled to his commissions on premium collected, the court stated: 

Generally, in absence of an agreement to the contrary, an agent's commission is earned at 

the time the customer is insured by the insurance company. Arizona Insurance Guaranty 

Ass'n v. Humphrey, 109 Ariz. 284, 508 P.2d 1146 (1973), quoting from Boro Hall 

Agency, Inc. v. Citron, 69 Misc.2d 60, 319 N.Y.S.2d 269 (1972). Here Cockrell's 

commission was earned when the policies were written and became his vested property 

upon payment of the premiums. The agent's right to a percentage of the premium on a 

policy is a property right which becomes fixed as soon as the policy is taken out, and 

then is realized when the premiums are actually paid from time to time. Wear v. Farmers 

& Merchants Bank, etc., 605 P.2d 27, 30 (Al. 1980), citing as authority, General 

American Life Insurance Co. v. Roach, [175 Okl. 301, 65 P.2d 458 (1937)] supra. 

Id. at 749. 

The Cockrell decision also addressed the policy considerations proffered by the 

Rehabilitator here - namely that cessation of payment is necessary to help make the 

policyholders whole. The court rejected that argument as a basis for permitting an agent to be 

denied his or her commission: 

Oklahoma's Uniform Insurers Liquidation Act is designed to protect the public in 

general, and policyholders of an insolvent insurer in particular. It is a proper function of 

government to protect its citizens. However, protection of the policyholders of an 

insolvent insurer may not be done at the expense of the vested property rights of another 

private citizen. Our constitution forbids taking private property for public use without 

just compensation. As stated above, Cockrell's commissions vested in him upon 

payment of the premiums. That money is his property. Whether it was collected by 

UELIC or the Commissioner or the Association, it remains Cockrell's property and is not 

and may not be considered an "asset" of UELIC to be used for payment of claims against 

UELIC. 

assets of debtor-agent's estate), aff d. 147 B.R. 461 (S.D. 111. 1992); In re Rankin. 102 B.R. 439, 441 

(Bankr. W.D. Pa. 1989) (renewal commissions property of debtor-agent's estate). 

489425.2 
-6-



Id. at 749 (citations omitted) (emphasis added). Accord Gen. Am. Life Ins. Co. v. Roach, 65 

P.2d 458, 460 (Okla. 1937) (commission portion of premium collected by the company "never is 

the property" of the company and is held in trust for the broker or agent). 

THE REHABILITATOR HAS NO AUTHORITY TO SUSPEND OR 

TERMINATE PAYMENT OF COMMISSIONS ON EARNED PREMIUMS 

It is axiomatic that authority under Article V of the Insurance Company Law is limited to 

the disposition of the assets of the insolvent company, whether in Rehabilitation or Liquidation. 

40 Pa. Cons. Stat. Ann. §221.16(b) (the Rehabilitator "shall have Ml power.. .to deal with the 

property ... of the insurer"); 40 Pa. Cons. Stat. Ann. §221.23(6) (the liquidator "shall have the 

power.. .to collect all ... claims belonging to the insurer... [and to] conserve or protect its assets 

or property"). Because the commissions on earned premiums are not assets of the Rehabilitation 

estate, but are instead the property of ANIC's agents, the Rehabilitator lacks the authority to 

suspend or terminate their payment. 

THE OBJECTORS' RIGHT TO PAYMENT OF COMMISSIONS ARE REQUIRED 

BY CONTRACT AND THEIR SUSPENSION OR TERMINATION WOULD 

PROVIDE LITTLE BENEFIT TO ANIC'S FINANCIAL CONDITION 

As noted above, each of the Objectors hereto has a contract with Penn Treaty and/or 

ANIC that provides for the remittance of commissions for monies collected by the insurer, and 

the Rehabilitator is required under established Pennsylvania law to make those payments. 

Further, the data in the Rehabilitation Plan establishes that the amounts paid annually in 

commissions for both companies currently constitute only 0.6% of the combined "Funding Gap" 

of Penn Treaty and ANIC and are expected to decline over time. Accordingly, the cessation of 

commission payments would have little impact on the Funding Gap while imposing a 

significantly disproportionate and inequitable impact on the Objectors. Additionally, terminating 

489425.2 
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or suspending the payment of commissions could well alienate the business producers that ANIC 

will need to sell policies if it is able to rehabilitate itself. 

OBJECTORS WILL APPEAR IN THE REHABILITATION PLAN HEARING 

Objectors, through their counsel, intend to participate and present evidence in the hearing 

on the proposed Plan of Rehabilitation. 

Under long-standing Pennsylvania statutes, case law and interpretations of the Insurance 

Department, commissions on earned premium are the property of the agent and not assets of an 

insolvent insurer's estate. Accordingly, the Rehabilitator has no authority to suspend or 

terminate the payment of commissions on earned premium and Objectors respectfully request 

that all provisions of the proposed Plan of Rehabilitation, including but not limited to Sections 

III(B)(iii) and III (K), that would permit the Rehabilitator to take the agents' property and refuse 

or avoid paying earned commissions be stricken from the proposed Plan of Rehabilitation. 

Respectfully Suibmitted, 

jgmes S. Gkonos 

Jeremy H. Heinnickel 

SAUL EWING LLP 

Centre Square West, 38th Fl. 

1500 Market Street 

Philadelphia, PA 19102 

Counsel for Objectors 

1489425.2 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 29, 2013,1 served a copy of the foregoing Formal 

Comment and Objections by electronic delivery to the following e-mail addresses: 

planservice@cozen.com and service@cb-firm.com, as required by the Case Management Order 

dated June 5, 2013. 

1489425.2 
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THE PROFESSIONAL INSURANCE 
AGENTS ASSOCIATION OF PA, 
MD & DE, INC-

IN RE: 

BEFORE THE INSURANCE COMMISSIONER 
OF THE 

COMMONWEALTH OF PENNSYLVANIA 

Sections 50 3, 510, 
and 5 35 of the Insu 
Department Act of M 
1921, P.L. 789, as amended 
by P.L. 280, No. 92, 40 P-S. 
§§221.3(3), 221.10, 221.20, 
221-23(6), and 221.35 INTERSTATE INSURANCE 

MANAGEMENT, INC-
Petition for Declaratory Order 

REMITTANCE OF GROSS PREMIUMS 
WHILE INSURER IS UNDER AN 
ORDER OF SUPERVISION AND/OR 
LIQUIDATION Docket No. C89-11-12 

OPINION AND ORDER 

Procedural History 

On November 12, 1987, pursuant to Section 510(b) of the 

Insurance Department Act of 1921, as amended, 40 P.S. §221.10, 

the insurance commissioner of the Commonwealth of Pennsylvania 

entered a Suspension Order, suspending the entire business of 

Westmoreland Casualty Company (hereinafter referred to as 

"Westmoreland"). That Order provided, Inter alia, that 

Westmoreland and/or its agents and brokers were prohibited and 

enjoined from "[p]ayment or endorsement to any agents or brokers 

of any commissions, fees, premiums or other consideration"; 

"[o]ff-set of any credits due any agents or brokers against 

DATE 
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accounts receivable"; and that "[a]ny and all payments or monies 

received by or in possession of Westmoreland Casualty Company on 

or after the date this Order for or on account of premiums shall 

be deposited, without deduction of any commissions, fees and 

other consideration therefrom..,," 

On December 31, 1987, Deputy Insurance Commissioner 

Ronald E. Chronister, forwarded to various agents of Westmoreland 

a "NOTICE", providing that the business of Westmoreland had besn 

suspended by the Insurance Commissioner as of November 12, 196 7, 

and that any premiums owed to Westmoreland by insurance agents 

must be submitted in gross amounts without deduction of 

commissions or other expenses. 

On September 27, 1988, the Pennsylvania Commonwealth 

Court entered a Liquidation Order, finding that Westmoreland wss 

insolvent "and in such condition that the further transaction of 

business will be hazardous, financially, to its policyholders, 

its creditors or the public", and further ordered the entire 

business and affairs to be liquidated. 

The Insurance Department's Director of Liquidations tken 

forwarded a "NOTICE TO ALL AGENTS WHO PLACED BUSINESS WITH 

WESTMORELAND CASUALTY COMPANY", on October 13, 1968, concerning 

"premiums due to Westmoreland Casualty Company." 

- 2 -
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On November B, 1989, Petitioners filed a Petition for 

Declaratory Order seeking a ruling on the Commissioner's 

authority to require Westmoreland's Agents to submit to 

Westmoreland premiums without deducting their commissions (Doc.cet 

Exhibit 1). On the same date, the Professional insurance Agen-s 

Association of PA, MD & DE, Inc. (hereinafter "PIA") and 

interstate Insurance Management, Inc. (hereinafter "Interstate'), 

filed a Motion to Consolidate their Petition for Declaratory 

Order with the Orders to Show Cause filed against Lee Edward 

Sausman, Jr., individually, and the Sausman insurance Agency, 

Docketed at Nos. C89-08-27 and C89-08-28 (Docket Exhibit 2). 

On November 20, 1989, the counsel for the Bureau of 

Liquidations of the Insurance Department filed Answers to both 

the Petition for Declaratory Order and Motion to Consolidate, 

requesting that both be denied (Docket Exhibit 5 and 6 

respectively), in response thereto, an Order was entered by 

Presiding Officer Mark T. Torok, on January 18, 1990, denying 

both the Petitioners' Motion to Consolidate and the Insurance 

Department's request to Dismiss the Petition for Declaratory 

Order. 

On April 23, 1990, counsel for the respective parties 

entered a Stipulation of Pacts, A briefing schedule was ordered 

on April 24, 1990, and the parties filed extensive briefs. On 

June 20, 1990, counsel for the Liquidations Bureau filed a Mot:.on 

-3-
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for Enlargement of Time to File Brief which was then extended to 

July 6, 1990. This matter now stands ready for adjudication. 

-4-

tSO/900 ® OdO S0NIHV3H NIHOV L 82.82.8ii L i. L 6 XVJ IS'-PL 6003/91/90 



FINDINGS OP PACT 

1. The Professional Insurance Agents Association of PA, 

MD, and DE, Inc. (hereinafter referred to as "PIA") is a non

profit corporation organized and existing under the laws of the 

Commonwealth of Pennsylvania, having its principal place of busi

ness at 1019 Mumma Road, Pennsboro center, Lemoyne, Cumberland 

County, Pennsylvania 17043. 

2. The PIA represents 2,865 members who are licensed to 

sell fire, surety and casualty insurance contracts for insurance. 

3. Westmoreland Casualty Company (hereinafter referrsd 

to as "Westmoreland") was a domestic stock casualty insurance 

company organized under the laws of the Commonwealth of 

Pennsylvania, with its principal place of business in Latrobe, 

Pennsylvania. 

4. At all times relevant hereto, Westmoreland was 

Involved in writing certain lines of Insurance in Pennsylvania, 

primarily workmen's compensation, and was authorized to write 

classes of insurance as set forth in Sections 202(b)(1) and (2) 

and 202(c)(2), (3), (4), (5), (6), (7), (8), (9), (12), (13) a;id 

(14) of the Insurance Company Law of 1921, Act of May 17, 1921r 

P.L. 602, as amended, (40 P-S- §382 (b) (1), (b)(2), (c)(9), 

(12), (13), (14). 

-5-
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5. The Westland Agency, Inc. (hereinafter referred to 

as "westland Agency") at all times relevant hereto was the duly 

appointed general agent of Westmoreland Casualty Company. 

6. Interstate Insurance Management Incorporated 

(hereinafter referred to as "Interstate"), is a Pennsylvania 

corporation authorized and licensed to do business as an 

insurance agency with its principal office located at 231 Bedford 

Street, Johnstown, PA 15901. 

7. Constance B. Foster, is the insurance Commissioner 

for the Commonwealth of Pennsylvania and the Statutory Liquidator 

of Westmoreland Casualty Company. 

BACKGROUND 

8. The Pennsylvania insurance Comissioner and/or the 

Statutory Liquidator of Westmoreland has made written demands on 

agents and brokers of Westmoreland, under penalty of law, to 

remit gross premiums (without deductions for commissions) duri.ig 

the suspension and subsequent liquidation of Westmoreland. 

9. Interstate entered into the Westland Agency Agreement 

to perform agency services on behalf of Westmoreland Casualty 

Insurance Company and upon order of the Pennsylvania Insurance 

Commissioner and/or Statutory Liquidator of Westmoreland remitted 

gross premiums to the Statutory Liquidator without deduction for 

commission. 

- 6 -
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10. Constance B. Foster, the insurance Commissioner of 

the Commonwealth of Pennsylvania, was appointed as Statutory 

Liquidator of Westmoreland by Order of the Commonwealth Court 

dated September 27, i908 and was directed to take possession of 

the assets of Westmoreland and administer them under Order of ':he 

Court. 

THE ORDERS OF SUSPENSION AND LIQUIDATION OF WESTMORELAND 

11. By direction of the above-referenced Order of 

September 27, 1988, the Commonwealth Court declared Westmoreland 

to be insolvent and prohibited the company from transacting any 

further business. 

12. Some ten (10) months prior to the Liquidation, on 

November 12, 1987, the Insurance Commissioner of the Commonwealth 

of Pennsylvania suspended Westmoreland from doing any further 

business pursuant to Section 510 of the Insurance Department Act 

of 1921, Act of May 17, 1921, P.L, as amended, 40 P.S. §221.10. 

13. The suspension prohibited Westmoreland Casualty 

company from issuing or renewing any insurance or reinsurance 

policies, from transferring any property and from paying any 

money, unless the Insurance Commissioner of the Commonwealth o;: 

Pennsylvania had given prior approval. 

-7-
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14. Throughout the suspension period of Westmoreland, 

Westmoreland continued to provide insurance coverage to its 

insureds, received premiums for coverage from its insureds and/or 

agents and brokers of" Westmoreland, and paid claims of insureds 

and other expenses of Westmoreland upon prior approval of the 

Pennsylvania Insurance Commissioner. 

15- Insurance coverage as described in paragraph 14 

above, lapsed by operation of law, if not sooner, no later tha.i 

October 27, 1988. 

16. On or about November 19, 1907, Westmoreland, 

directed by the Insurance Commissioner, notified its agents of 

its suspension status and incorporated the official Notice of 

Suspension by the Insurance Commissioner into the notice. 

THE WESTLAND AGENCY AGREEMENT 

17. The Westland Agency Agreement is an insurance agency 

contract which empowered the Westland Agency to act as a General 

Agent for Westmoreland and to appoint other agents of 

Westmoreland for the purposes set forth in the Agency Agreement. 

18. On or about January l, 1985, Interstate entered into 

the Agency Agreement with Westland Agency, Inc. and agreed to net 

as an agent for Westmoreland pursuant to the terms and conditions 

set forth in the westland Agency Agreement. 

-6-
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19. under the terms of Section 1.1 of the Agency 

Agreement, interstate was authorized on behalf of Westmoreland to 

solicit and receive applications for contracts of insurance fo.: 

the classes of business written by Westmoreland in the 

Commonwealth of Pennsylvania. 

20, Under Section 3.1 of the Agency Agreement, Westland 

Agency was required to forward to interstate, on approximately 

the tenth day of each month, a statement showing all premium 

transactions issued by or through Interstate and received by 

Westland Agency during the preceding month, together with the 

premium thereon (such statement is hereinafter referred to as ;in 

"Account Current"), 

21. Section 2.1 of the Westland Agency Agreement 

(Exhibit "A") states that: 

The general agent [westland Agency, Inc.] 
shall allow the agent [Petitioners] as 
full compensation for the agent's serv
ices with respect to each policy Issued 
by the Company after submission by the 
agent, a commission on the net written 
premium of such policy in accordance with 
the Company's "schedule of commissions", 
or as modified by any contingent 
commissions/profit sharing agreement. 
The term "net written premium', as used 
herein, shall be deemed to mean gross 
premium collected by the COMPANY, less 
premium discounts, less return premiums 
and cancellations. Commissions on 
policies subject to retrospective rating 
plan are payable on standard premium 
only. (emphasis added.) 
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22. In pertinent part, Section 4.1 of the Agency 

Agreement (Exhibit "A") sets forth the manner for payment of 

premiums for agency billed business by the Agent as follows: 

[(4.1 J...The full amount of all premiums 
collected by the Agent on policies of the 
Company, less only the commissions payable 
to the AGENT with respect thereto, in the 
amounts provided in the Schedule of 
Commissions, shall immediately become, be 
and remain trust funds in the custody of 
the Agent until actually paid to the 
GENERAL AGENT, (emphasis added.) 

23. On or about October 13, 1988 the Bureau of 

Liquidation of the Pennsylvania insurance Department issued a 

"Notice to All Agents Who Placed Business With Westmoreland 

Casualty Company", from the Statutory Liquidator. 

24. The above-referenced Notice, stated that 

Westmoreland, through the Statutory Liquidator, was exercising 

its right under the Westland Agency Agreement to "collect, sue 

for and recover any premiums owing upon policies issued by it, 

either from the agent or directly from the assured." The Notice 

also demanded remittance of premiums currently held by 

Petitioners and by "ALL AGENTS WHO PLACED BUSINESS WITH 

WESTMORELAND CASUALTY COMPANY", under the terms of the westlanii 

Agency Agreement. 

25. On or about November 16, 1988, the Statutory 

Liquidator made a Notice of Demand for Payment on interstate in 
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the amount of Thirty-Two Thousand Two Hundred Eighteen Dollars 

and 02/100 ($32,210.02). 

26. Interstate remitted gross commissions in the amount 

of Twenty-Eight Thousand Three Hundred Seventy-Four Dollars and 

78/100 ($26,374,70) and return dividends in the amount of Two 

Thousand Ninety-Six Dollars and 10/100 ($2,096.10) to the 

Statutory Liquidator. 

27. Prior and subsequent to the November 16, I960 

Notice, demands for remittance of gross premiums were made on all 

agents and brokers of Westmoreland pursuant to Notices sent by 

the Statutory Liquidator and/or the Insurance Commissioner. 

20. Agents and brokers of Westmoreland either remitted 

or refused to remit gross premiums to Westmoreland and/or the 

Statutory Liquidator pursuant to said demand notices. 

DEMAND FOR PAYMENT OF PREMIUMS WITHOUT DEDUCTION OF COMMISSION 

29. On or about December 31, 1987, the insurance 

Department, under authority of Ronald E. Chronister, Deputy 

Insurance Commissioner, issued an order which demanded Interstate 

and all agents of Westmoreland to submit gross premiums to 

Westmoreland pursuant to the Suspension Order issued by the 

Insurance Commissioner dated November 12, 1987
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30. The November 12, 1907 Notice provides that, "any 

premiums owed to Westmoreland by Insurance agents must be 

submitted in gross amounts without deduction of commissions or 

other expenses." 

31. If any of these Findings of Fact are held to 

constitute Conclusions of Law, the ones so found are incorporated 

therein by reference. 
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DISCUSSION 

The instant controversy centers on the Insurance 

Department's demand, first upon its entry of a Suspension Order 

against Westmoreland Casualty Company and later upon the entry of 

an Order of Liquidation, that agents submit gross premiums 

without deduction of earned commissions. P£A contends that the 

Department lacks the authority to demand agents submit earned 

commissions while the Department maintains it has the statutory 

authority to do so. Differently stated, the parties disagree on 

whether the earned commission portion of premiums collected by 

an agent is an asset of the insurer or of the agent. 

On December 14, 1988, the Pennsylvania Legislature 

enacted Act 92, which re-wrote Article v of the insurance 

Department Act of May 17, 1921, codified at 40 P.S. 

§§221.1-221.63 ("Act"), The present Article V, entitled 

"SUSPENSION OF BUSINESS - INVOLUNTARY DISSOLUTIONS" is derived 

from the Insurers Rehabilitation and Liquidation Model Act, as 

promulgated by the National Association of Insurance 

Commissioners (NAIC). 

Section 510(d) of the Act permits the commissioner to 

suspend the business of an insurer, by issuing a summary order, 

where there is reason to believe that the insurer has committed 

an act, practice or transaction which would subject it to formal 

delinquency proceedings, and where there is reasonable grounds to 
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believe that irreparable harm to the party or business of the 

insurer may occur, or in the interest of policyholders, 

creditors, or the public. Section 510(d) permits the Insurance 

Commissioner as part of the suspension order to " ... prohibit, 

issuance of policies, transfers of property, and payments of 

moneys, without prior written approval of the Commissioner," 

40 P.S. §221.10(d) -

The Department asserts that the legislative intent 

behind Section 510(d) and indeed behind all of Article v is the 

orderly and efficient handling of financially troubled insurers' 

in order to, inter alia, preserve «is many assets of the insurer 

as possible for the benefit of claimants and creditors. Thus, the 

Department contends that consistent with the legislative intent 

of Section 510(d) r the Commissioner has the implied authority to 

demand that insurance agents or brokers remit premiums without 

deducting earned commissions. 

PIA asserts, on the other 

Section 501, which permits the Comrji 

payment of money, does not apply t<p 

of agent holdings since the earned 

the insolvent insurer but an asset 

til. PIA further argues that 

specifically deals with the recoveij: 

(referred to commonly as agents ba 
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proceedings confirm that commissions on earned premiums are not 

assets of the estate. The pertinent section "Recovery of 

Premiums Owed", provides as follows: 

An insured, agent, or broker, premium finance 
company of any other person responsible for 
the payment of a premium shall be obligated to 
pay any unpaid premium for the full policy 
term due the insurer at the time of the 
declaration of Insolvency whether earned or 
unearned as shown on the records of the 
insurer. The liquidator shall also have the 
right to recover from such person any part of 
an unearned premium that represents commission 
of such person. Credits and/or setoff shall 
not be allowed to an agent, broker or premium 
finance company on account of any credits 
volunteered by such person. 

40 P.S. §221.35(a) (emphasis added). 

PIA argues, and the Commissioner agrees, that the 

language of Section 35(a) "[t]he liquidator shall also have the 

right to recover ... any part of an unearned premium that 

represents commission ..." makes it clear that the 

legislature created two different categories of premiums, earned 

and unearned. Moreover, the legislature clearly differentiated 

between ownership Interest on commissions attached to the two 

types of premiums, where the premium is earned, i.e., coverage 

has been provided, the commission is earned and an asset of the 

agent. Where the premium is unearned, the unearned commission is 

an asset of the estate. Accordingly, commissions attributable to 
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"unearned premiums", must be paid by agents and brokers to the 

Statutory Liquidator. By corollary, those commissions 

attributable to "earned premium" are not required to be paid to 

the Statutory Liquidator. This result is supported by the 

precept of statutory construction, found in the maxim, expresslo 

unis est exclusio alterlus ("expression of one thing is the 

exclusion of another"). Call v. City of Philadelphia, 406 Pa. 

290, 177 A.2d 824, 832 (1962); Commonwealth v. Charles, 270 Pa. 

Super. 280, 411 A.2d 527, 530 (1979). 

Westmoreland's Statutory Liquidator may recover from its 

agents and brokers, only unearned commissions, attributable tc 

premiums on the unexpired portion of a policy period. All earned 

commissions are the property of the producing agent or broker and 

outside the reach of the Statutory Liquidator. 

There remains the question, as to whether the Insurance 

Department could do, prior to liquidation, what it was not 

permitted to do afterwards. On November 12, 1987, the Insurance 

Commissioner, without notice or hearing. Issued a Suspension 

Order, under authority of 40 P-S. §221.10(b). That Order, in 

accordance with 40 P,S, §§221.10(d), prohibited issuance of 

policies, transfers of property, and payment of moneys, without 

prior written approval of the Commissioner. 

One question is whether the deduction of commissions, 

pursuant to Section 4.1 of the westland Agency Agreement, 
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constituted either a "transfer of property" or "payment of 

moneys." A "transfer" of property, according to Black's Law 

Dictionary, means an act at law, "by which the title to property 

is conveyed from one person to another." Consistent with the 

agent balance provision of the Act, the Commissioner finds thet 

under its contracts with Westland, Westmoreland never had a 

title, nor an equitable interest, in the property represented by 

the retained commissions on earned premiums. Westmoreland's cnly 

property interest was in the gross premiums, less commissions (as 

specified in the Westland Agency Agreement), 

As noted by PIA, this construction of the Act is 

consistent with the Pennsylvania Commonwealth Court's ruling .in 

Sheppard v. Old Heritage Mutual insurance Company, 45 pa. 

Commonwealth 428, 405 A. 2d 1325 (1979), decided two years aft(':'i: 

passage of the new Article v to the Insurance Department Act of 

1921. In Sheppard, the Court had occasion to consider the proper 

interpretation to be given "agents' balances" for the purpose of 

its consideration as an "asset" of a liquidated insurer. 

Significantly, these same words {"agents' balances") were usee by 

Deputy insurance Commissioner Chronister in his December 31, 3 387 

"NOTICE" to all agents of Westmoreland (see Exhibit "H" to 

Stipulation of Facts). Part of the dispute between Old Heritage 

and the insurance Department centered around the amount of 

"agents' balanace" and uncollected premiums, to be considered as 

admitted assets for insolvency purposes. Recommended Finding of 
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Fact No. 62 concluded, as follows: "[t]he asset item called 

'agents' balances' is defined to be gross premiums, net of 

commissions, in the course of collection owed from agents to the 

insurance company on an account not past due more than ninety 

days." In its published opinion, the Commonwealth Court adopted 

the recommended findings of Judge Davis including his definition 

of agent's balances, dismissing all exceptions of both the 

Insurance Department and Old Heritage. Sheppard v. Old Heritage 

Mutual insurance Company, Id., 405 A.2d at 1332-33. "As stated 

by the hearing examiner, '[tjhe asset item called 1 agents1 

balances' is defined to be gross premiums, net commissions 

A review of the numerous cases cited by PIA from other 

Jurisdictions also support the conclusion that earned commissions 

are not an asset of the company but rather of the producing 

agent. See, Hershey v. Kennedy, and Ely Insurance Inc., 294 F. 

Supp. 554 (D.C.S.D. Florida (1967), affirmed 405 F.2d 880 {5 

Circuit, 1968); Wallace v. Hatem, 29 M.D. 237, 340 A". 2d 079 

(1975); Trimble v. Coppaqe, 259 M.D. 176, 269 A,2d 563 (1970);, 

D.R. Mertens v. State of Florida, 478 So.2d 1132 (Florida 1965). 

The Commissioner further agrees that in interpreting 

model laws, the construction given by courts in other 
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jurisdictions is entitled to deference PA v. Brown, 260 F-

Supp, 32 3 r 352 (E.D. Pa. 1966). 

Accordingly, neither the Order of Supervision nor the 

Liquidation Order permitted the Insurance Commissioner or the 

Statutory Liquidator to demand that earned commissions be paid to 

the estate. 
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CONCLUSIONS OF LAW 

1. The insurance Commissioner has jurisdiction over 

the parties and the subject matter of this proceeding. 

2. Pennsylvania's statute, relating to suspension 

orders entered by the Insurance Commissioner, permits the 

prohibition of the issuance of policies, transfer of property, 

and payment of moneys, without prior written approval of the 

Commissioner. 

3. Pennsylvania's liquidation statute provides that a 

Liquidation Order, entered fay the Commonwealth Court, shall 

appoint the Insurance Commissioner as liquidator; and shall 

provide that the liquidator administer the assets of the insurer 

under orders of the court. 

4- Pennsylvania's liquidation statute provides that 

the liquidator shall be vested by operation of law, with the 

title to all of the property, contracts, and rights of action of 

the insurer, who has been ordered liquidated. 

5. The asset item, known as "agents' balances" for 

purposes of Pennsylvania's suspension and liquidation statute, 

consists of gross premiums, less earned commissions. 
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6. Pennsylvania's liquidation statute provides for the 

Statutory Liquidator's right of recovery, from agents and 

brokers, of only commissions attributable to unearned premiums. 

7. Pennsylvania's statutory provisions, 40 P.S. 

§221.10(b) and (d), allowing the Insurance Commissioner to enter 

a Suspension Order without notice or hearing, does not grant 

authority to the commissioner to demand that an agent or broker 

remit gross premiums without deduction of earned commissions. 

8. If any of the foregoing Conclusions of Law should 

be held to constitute Findings of Fact, the ones so found are 

Incorporated therein by reference. 
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ORDER 

Based upon the foregoing Findings of Fact and 

Conclusions of Law, IT IS HEREBY ORDERED THAT: 

1. Pennsylvania's statutory provisions, 40 p.S. 

§221.10(b) and (d), allowing the Insurance Commissioner to ent-^r 

a suspension order without notice or hearing, does not grant 

authority to the Commissioner to demand that an agent or broker 

remit gross premiums, without deduction of commissions, during 

the period of suspension. 

2. Pennsylvania's liquidation statute at 40 P-S. 

§221.35(a) provides for the Statutory Liquidator's right of 

recovery from agent and brokers of only commissions attributable 

to unearned premiums. 

3. The Statutory Liquidator, under Pennsylvania law, 

has no authority to demand that Insurance agents or brokers re nit 

gross premiums, without the right to deduct their earned 

commissions. 

4. This Order is effective immediately. 

DATE: |j3l jtfl 
CONSTANCE B. FOSTER 
Insurance Commissioner 
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