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COUNTERSTATEMENT OF SCOPE AND STANDARD OF REVIEW

c

An appellate court's role in an appeal from a non-jury trial is "limited to determining

whether the trial court's findings are supported by competent evidence, whether errors of law
have been committed, or whether the trial court's determinations demonstrate a manifest abuse
of discretion." McShea v. City ofPhiladelphia, 606 Pa. 88, 95,995 A.2d 334,338 (2010).
"The findings of fact of the trial judge must be given the same weight and effect on

c

appeal as the verdict of a jury," and the appellate court should "consider the evidence in a light
most favorable to the verdict winner." Amerikohl Mining Co. v. Peoples Natural Gas Co., 2004
PA Super 388, 860 A.2d 547, 549,550 (2004), appeal den., 583 Pa. 667, 876 A.2d 392 (2005).

c

The appellate court is "bound by the trial court's findings of fact, unless those findings are not
based on competent evidence." McShea, 995 A.2d at 338.
With regard to mixed questions of law and fact, where "factual findings and credibility

c

determinations are at issue, [this Court] will accept the trial court's conclusions insofar as they
are supported by the record." In re Condemnation By Urban Redevelopment Auth. ofPittsburgh,

c

590 Pa. 431, 440, 913 A.2d 178, 183 (2006).
With regard to any "pure questions of law raised" in this appeal, "the plenary scope of
review and de novo standard of review[] will be applied." !d.

c

In addition, "the admission or exclusion of evidence is within the sound discretion of the
trial court." Lower Makefield Twp. v. Lands of Chester Dalgewicz, 67 A.3d 772, 778 (Pa. 2013)
Gury trial); Com. v. TAP Pharm. Prods., Inc., 36 A.3d 1112, 1186 (Pa. Cmwlth. 2011) (same,

c

non-jury trial).
Finally, "an appellate court may uphold an order of a lower court for any valid reason

c

appearing from the record." Aria v. Ingram Micro, Inc., 600 Pa. 305, 315, 965 A.2d 1194, 1200
(2009).

c

c

c

COUNTERSTATEMENT OF QUESTIONS INVOLVED
1.

Whether the decision denying the petitions to convert the rehabilitations of two

insurance companies into liquidations should be affirmed where: (a) the Rehabilitator presents

c

issues not raised below; (b) the Rehabilitator admitted that Koken v. Legion Ins. Co., 831 A.2d
1196 (Pa. Cmwlth. 2003), aff'd sub nom., Koken v. Villanova Ins. Co., 583 Pa. 400, 878 A.2d 51
(2005) ("Legion") applies and that he bears the burden of establishing that one of the prongs of

c

the liquidation standard has been satisfied to obtain a liquidation order; (c) the Rehabilitator's
post-trial motion and appeal brief and the amicus briefs violate fundamental Rules (Pa.R.C.P.
227.1 and Pa.R.A.P. 302, 531, 2116,2117, and 2119), and the amicus briefs present issues that
have been waived or have not been preserved or properly raised by appellant or contain
information that was not provided to the trial court; (d) the Commonwealth Court applied the

c

correct standard and burden; and (e) alternatively, even if a different standard and burden
applies, the decision does not require reversal on this record?

The Commonwealth Court did not address questions l(a), (c), or (e), and agreed
with questions l(b) and (d).

c

2.

Whether the ordered relief regarding the rehabilitation plans should be affirmed

where: (a) the Rehabilitator requested and received Orders extending the time to submit
proposed plans and has already submitted proposed plans to the Commonwealth Court, mooting

c

this issue; (b) the issue has been waived or has not been preserved; (c) the Commonwealth Court
appropriately fashioned relief where the evidence showed that the Rehabilitator had not yet made

c

any meaningful attempts to rehabilitate the insurers and had instead acted to frustrate their
rehabilitations; and (d) any error in fashioning the ordered relief was harmless?

The Commonwealth Court did not address questions 2(a), (b) or (d), and agreed
with question 2(c).

c
2

c

c

COUNTERSTATEMENT OF THE CASE

c

Appellant is the Pennsylvania Insurance Commissioner, Michael F. Consedine, the
Rehabilitator of Penn Treaty Network America Insurance Company ("PTNA") and American

c

Network Insurance Company ("ANIC") (the "Companies"). Former Commissioner and
Rehabilitator, Joel Ario, petitioned the Commonwealth Court to convert the rehabilitations of the
Companies into liquidations. Appellees and Intervenors below, Eugene J. Woznicki and Penn

c

Treaty American Corporation ("PTAC"), defended against the petitions filed on October 2, 2009
and amended on October 23, 2009 (the "Petitions"). Mr. Woznicki is Chairman of the Boards of
Directors ofthe Companies and PTAC, the parent company ofPTNA and indirectly of ANIC.

c

On May 3, 2012, the Commonwealth Court, Honorable Mary Hannah Leavitt, issued an Opinion
and Order denying the Petitions and on December 28,2012 issued an amended Opinion reported

c

at Consedine v. Penn Treaty Network America Insurance Co., 63 A.3d 368 (Pa. Cmwlth. 2012).

A.

The Companies' Finances and the Conditions That Led to Rehabilitation.

The Companies are "Pennsylvania life insurers specializing in long-term care [("LTC")]
insurance." Op. at 2. The Companies are "operationally sound" and:

c

c

Combined, the Companies have approximately $1 billion in assets, no debt and
are meeting all obligations as they come due. The Companies' cash flow, in
excess of $200 million per year, has been sufficient to pay all policyholder claims
in full and on a timely basis. On these facts, there is no dispute. Likewise, there
is no dispute that the Companies will continue to be able to pay all policyholder
obligations, timely, for years to come. Nevertheless, the Companies are insolvent
because their existing premium rates are too low to fund all expected future
claims, and the Companies cannot non-renew these under-priced policies.
Op. at 1, 26-28. Commissioner Ario acknowledged that the Companies have more than a billion
dollars in assets and that the liquidation does not have to happen now. R 7197a-80a.
"The Insurance Commissioner, wearing his hat as a regulator of the Pennsylvania

c

insurance industry, refused to approve the Companies' actuarially justified rate increase filings in

3

c

the amount requested, both before and after rehabilitation. The Commissioner has even
discouraged other state regulators from approving rate increases. Now the Commissioner seeks
to liquidate the Companies because their premium rates are inadequate." !d. at 1. 1
The Court determined that the Companies' rehabilitations:
were not caused by cash flow issues but by a need to strengthen reserves for
projected claims that are many years distant. The Companies are saddled with
inadequate rates on a subset of policies in a subset of problematic states. This
situation arose because regulators in key states such as Arizona, California,
Florida, Illinois, and Pennsylvania have denied, delayed, or limited needed
premium rate increases for OldCo policies.
Op. at 4, 28, 35 n.l9; Rll937a; R6102a; R6748a-54a; R8845a-46a, R8893a-94a; Rl5557a.
"Meanwhile, regulators in other states, such as South Dakota and Virginia, instituted the rate
increases sought for the same policies in a straightforward manner." Op. at 28; R6264a;
R6753a-54a. "Rate inequities are the result." Op. at 10.
The Companies' policies written beginning in 2002, called "NewCo" policies, are
profitable and need no rate increases. !d. at 4, 22-23. The Rehabilitator filed a report that
"lauded" the NewCo policies. !d. at 31. The Companies' policies written prior to 2002, called
"OldCo" policies, have inadequate premium rates in key "problem states" where regulators have
refused to grant actuarially justified premium rate increases due to "politics, not actuarial
evidence or legal principles." !d. at 4. "The Rehabilitator has even included Pennsylvania in the
list of problem states that have refused to approve the Companies' actuarially justified rate
increase filings for the OldCo policies." !d. "One OldCo non-tax qualified product, which was
sold between 1996 and 2001, provides policyholders With inflation or lifetime benefits, and is

1

The "policies provide that premiums will not increase because of the policyholder's age or
medical condition. On the other hand, the policies provide that premiums are subject to increase
if such increases become actuarially supported for the entire group of policyholders." Op. at 18
(hereinafter, an "actuarially justified premium rate increase.")

4

c

c

referred to as the 'Cadillac' policy. This particular product has contributed significantly to the
need for rehabilitation." !d. at 28. "The OldCo policies are underpriced based on the current
market for [LTC] policies, but they were reasonably priced when issued based upon available
information." !d.; see also id. at 19; R6360a; R7234a; R7494a; R7755a-57a; R8894a.
"It is undisputed that OldCo policyholders with inflation or lifetime benefits, i.e., the
•cadillac' product, are unfairly subsidized by policyholders with more limited benefits." Op. at

c

150. NewCo policyholders, and OldCo policyholders residing in states where responsible
regulators have approved rate increases, are subsidizing OldCo policyholders residing in
"problem states." See id. at 10, 128, 150; R6358a-60a; R7770a-71a. This presents "a serious

c

indictment of the existing system of rate regulation of [LTC] insurance." Op. at 4.
The Companies filed for rate increases between 2001 and 2009. These pre-rehabilitation

c

rate filings did not constitute a "rehabilitation." Op. at 143, see also id at 92-93.
B.

January 6, 2009 Rehabilitation Orders.

On January 6, 2009, the Commonwealth Court issued rehabilitation orders for each

c

Company "upon application of[] Commissioner Arlo, who cited the consent ofboth insurance
companies as the sole grounds for the orders of rehabilitation." /d. at 2; R179a, R226a. The
Commonwealth Court appointed him as Rehabilitator and directed him "to rehabilitate the

c

business of Penn Treaty; to take possession of the assets of Penn Treaty; and to administer the
Penn Treaty assets in accordance with the orders of this Court." R270a-274a.5. He was ordered
to "take such actions as are necessary to correct the condition that prompted the Board of

c

Directors' request for and consent to the rehabilitation of Penn Treaty." R272a.
C.

April 9, 2009 Preliminary Report and Plan.

On April 9, 2009, the Rehabilitator filed a Preliminary Report and Plan of Rehabilitation

c
5

t

("Preliminary Plan") attaching reports prepared by actuary Edward Mohoric of Milliman2 and
Thomas Johnson of the financial advisory firm, Signal Hill, describing several rehabilitation
options to return PTNA to a positive surplus and strengthen ANIC's surplus by rate increases; by
offering policyholders reduced benefit levels; or by offering a non-forfeiture option in lieu of the
indicated rate increases. Op. at 30-32, Glossary at vi, viii; R341a. The Rehabilitator "identified
the failure by some regulators to approve adequate rate increase on the OldCo policies as the root
cause of the need for rehabilitation," Op. at 31, "conclud[ing] that '[t]he more quickly and
aggressively rate increases and expense reductions are implemented, the sooner PTNA's surplus
can become positive and ANIC's financial position can be improved."' !d.; R342a. The
Rehabilitator's Preliminary Plan also established a timeline for filing a formal rehabilitation plan
for the Court's review and approval by October 2, 2009. R344a.

D.

The Importance of Obtaining Premium Rate Increases to Correct the
Condition That Led to Rehabilitation.

The Rehabilitator retained Robert Robinson to serve as the Companies' Chief
Rehabilitation Officer. In January 2009, Robinson created a Rehabilitation Implementation
Committee ("RIC") to oversee the rehabilitation efforts. Op. at 32-33. Cameron Waite, former
CFO of the Companies and PTAC, led the Companies' efforts at achieving rate increases.
R6042a. He was a RIC member and became the Rehabilitator's paid consultant and witness.
Op. at 5 n.2, 33; R6037a-40a, 6149a; R6183a-85a, 6206a-08a; R13813a-826a. Waite testified
that the most important and necessary component of any rehabilitation plan is aggressively
pursuing and obtaining actuarially justified premium rate increases. R6212a-13a; R6215a-16a,

2

Milliman was "the actuarial firm retained by the Companies since 2002 to perform actuarial
services; subsequently retained by the Rehabilitator to perform actuarial services for both PTNA
and ANIC and to provide expert evidence in support of the Rehabilitator in this litigation." Op.,
Glossary at vi, id. at 103; see also R8817a.
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R6218a, R6220a-2la; Rl3829a; R6503a-04a.
Actuaries Mohoric and Larry Pfannerstill of Milliman testified that it was important to
obtain rate increases for the Companies and their policyholders. R8844a-45a; R8406a. Waite

c

agreed that every premium dollar that comes into the coffers by way of actuarially justified
premium rate increases benefits the estate as a whole, as there is more money to pay claims.
R6214a-15a. When the Rehabilitator filed the Preliminary Plan, Milliman had concluded that

c

"PTNA can in time return to a positive surplus, and that ANIC can maintain and improve its
surplus position by taking [the actions listed in the Plan]." R8847a-48a; Rll940a. Milliman and
the Rehabilitator understood that an aggressive rate increase procedure plan was important.

c

R8848a; R11942a. Commissioner Ario acknowledged the importance of a premium rate
increase strategy to correct the condition that led to the need for the rehabilitation Orders.

c

R7167a-68a. But he could not detail what the strategy for the Companies was. R7168a-70a.

E.

The Failure of the Rehabilitator to Pursue Premium Rate Increases.
1.

G

Failure to approve rate increases in the Companies, home state.

Notwithstanding the importance of timely pursuit and approval of premium rate increases
as acknowledged in the Preliminary Plan, the Rehabilitator refused to approve all of PTNA's
actuarially justified premium rate increases. R6234a-35a. Fifty percent premium rate increases

c

were requested, but only 15% were approved. Op. at 35; R6234a. In the efforts to obtain
actuarially justified premium rate increases, there is a benefit to being able to show other states
what your own state has done in terms of rate increases. R6235a. It certainly would have helped

c

the rehabilitation effort had Commissioner Ario approved the actuarially justified premium rate
increases in Pennsylvania, and it was important for Commissioner Ario to support fully the
actuarially justified premium rate increases of companies domiciled in Pennsylvania. R6235a-

c

36a. Remarkably, Pennsylvania is one ofthe "problem" states in terms of approvals ofPTNA's
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c

c

c

actuarially justified premium rate increases. Op. at 4, 35 n.19; R6264a.

2.

Lack of effort by the Rehabilitator and his staff.

As early as January 16, 2009, the RIC discussed drafting and proactively sending from

c

the Rehabilitator a letter that supports rate increases during rehabilitation to all states where rate
increases were pending. R8947a-48a; R14343a. Pfannerstill, the actuary involved in pursuit of
rate increases for PTNA, thought it would be helpful to send such a letter. R8632a-33a; R8948a.

c

Waite, who had been in charge of the rate increase effort for PTNA since 2001, believed it would
be "very valuable" to have Commissioner Aria aid the rate increase efforts. R6202a; R6042a.
Waite drafted a letter (R13844a) for Aria to send to his fellow commissioners supporting their

c

effort to obtain the actuarially justified premium rate increases. R6202a, R6205a. Waite
testified that he thought it important for Commissioner Arlo to send this letter, and he told
Deputy Commissioner Joseph DiMemmo that it was important for Commissioner Arlo to send it.

c

R6205a; R6680a, R6683a. Waite voiced his concerns to the RIC that this draft letter was not
being sent. R6224a. The Rehabilitator refused to send the letter. R6205a-06a, R6224a; R 7192a.
Waite testified that the pursuit of premium rate increases during the rehabilitation was
less than he would have preferred. R6222a. He was not satisfied with the efforts during the
rehabilitation. R6223a. Waite could not identify a single thing Commissioner Arlo did to aid the

c

premium rate increase effort. R6198a. There was no advice sought or given, collaboration, or
discussion regarding rate increases or a strategy for pursuing them. R6199a. Waite could not
identify a single letter or email Commissioner Arlo wrote to support the rate increase effort.

c

R620 I a. Waite saw no indication that Commissioner Arlo took advantage of any of his
relationships with fellow insurance commissioners to aid the rate increase effort. R6297a-98a.
After filing the Preliminary Plan, the approach to rate increases that was employed by the

c

Rehabilitator was "business as usual." R8848a-49a; R7426a-27a. That meant just continuing to

8
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c

file for the same routine rate increases, in the same manner, as they had done before
rehabilitation. R8848a-49a; R8408a-09a. Mohoric testified that "any effort to obtain rate
increases would have been welcomed by [him]," but he had no firsthand knowledge of any effort

c

by anyone in the PID to assist in obtaining them. R8409a-1 Oa.
Commissioner Arlo was not willing to strongly request the assistance of his fellow
regulators in approving premium rate increases for PTNA or ANIC, as the draft letter suggested

c

was important. R7191a-94a; R13844a; R8947a-48a. Notwithstanding the proposed aggressive
pursuit of premium rate increases (R8848a; R11942a) Commissioner Arlo refused to specifically
intervene on behalf of the Companies. R7178-79a. In fact, he did nothing at all in aid of

G

rehabilitation of the Companies other than meeting with his team. R 7180a-82a. He made no
effort to attempt to persuade any other regulator to approve any PTNA or ANIC premium rate

c

increase. R7182a. (Q. "That's just not the way you operate, correct?" A. "Right."). He did
not write letters in support of premium rate increases for the Companies, but he wrote letters to at
least four of his fellow commissioners that interfered with that process. R13906a.

c

3.

Termination of new premium rate increase filings.

Four months after the Preliminary Plan's filing, premium rate increase efforts ground to a
halt. "Premium rate increase filings terminated on August 1, 2009, for PTNA and a month later

c

for ANI C. This decision was made by DiMemmo without the knowledge or approval of the
Court or Commissioner Arlo, and contrary to Milliman's recommendation at the time that
premium rate increase filings continue." Op. at 35. "DiMemmo testified that he decided to

c

terminate the new premium rate increase filings based on 'actuarial noise.' [R6686a-87a]." !d.
This "decision to forego new premium rate increase filings cost the Companies hundreds of

c

millions of dollars." Jd A decision to terminate PTNA rate increases "in 2010 and beyond" had
been made on April20, 2009. R141 09a; R8425a-26a.
9

c

4.

Interference with the rate increase efforts during rehabilitation.

"Commissioner Ario advised state regulators to follow his example and not approve
pending rate filings on OldCo business." Op. at 10. The Rehabilitator's own evidence "showed
that a rehabilitation plan was abandoned in its nascency." !d. at 11. The Rehabilitator ruled out
a benefit reduction strategy in favor of a "rate increase strategy laid out in the Preliminary Plan,"
but then never meaningfully pursued his chosen strategy. !d. at 149-50. To the contrary, he
"acted to frustrate rehabilitation," and "even discouraged other state regulators from approving
rate increases." !d. at 1. The Opinion describes several steps taken by the Rehabilitator "to
impede pursuit of actuarially justified premium rate increases." !d. at 36; R13906a-09a; R6687a90a; R6342a; see also Op. at 35. The Rehabilitator, inter alia: (1) terminated new rate increase
filings; (2) "elected not to implement some rate increases that had already been approved"; (3)
discouraged other regulators from approving rate increases in four states with pending
applications; (4) relieved Waite of his principal duty of pursuing rate increases; and (5) elected
not to appeal the decisions of state regulators to disapprove actuarially justified premium rate
increase filings. Op. at 35-36. "Waite testified that Florida, one of the more reluctant states to
approve rate increases, was 'dead wrong' in its disapprovals. [R6342a]. Accordingly, the
Companies appealed; the Rehabilitator later abandoned the Florida appeal." Op. at 36.

F.

July 24,2009 Memorandum Regarding Guaranty Fund Coverage.

On July 24, 2009, in connection with his application to suspend payments by PTNA of
agents' commissions, the Rehabilitator filed the "July 24, 2009 Supplemental Memorandum" in
which he was adamant that: "Examination of current claims illustrates the serious inadequacy of
the guaranty association as protection for PTNA's insureds." R658a (Ex. R-886 at trial, see
R6645a). "[T]he guaranty association coverage available to PTNA' s policyholders does not
provide adequate protection for many of its policyholders." R671a; see also R655a-57a.
10

G.

October 2, 2009 Petitions and October 23, 2009 Amended Petitions.

Notwithstanding the Preliminary Plan's timeline for filing a rehabilitation plan, the
Rehabilitator did not file one. "Instead, on October 2, 2009, the Rehabilitator filed petitions with
the Court to convert the rehabilitations of PTNA and ANIC into liquidations. On October 23,
2009, the Rehabilitator filed amended petitions for liquidation to correct an error of $200 million.
The correction favored the Companies." Op. at 3; R817a, R986a.

H.

The Failure of the Rehabilitator to Pursue Rehabilitation Options.

DiMemmo took off the table several rehabilitation options supported by various members
of the RIC. Op. at 149-51. The improper approach ofDiMemmo's refusal to consider
rehabilitation options that singly or in combination could avoid liquidation is established by
reference to the diametric testimony of the Rehabilitator and his Deputy Commissioner.

1.

Commissioner Ario's testimony regarding rehabilitation options.

Commissioner Aria testified that "the worst case scenario for consumers is a liquidation"
and that he "absolutely favor[s] rehabilitation," where "you're able to move with more
nimbleness." R7025a-26a. Commissioner Aria never ruled out a rehabilitation that would limit
certain policyholders' benefits. R7025a-26a, R7201a. Commissioner Aria acknowledged that
the rehabilitation Orders permitted such partial payments. R7201a. And his senior outside
counsel advised the RIC in DiMemmo's presence that reductions in benefits are permitted in
rehabilitation. R15578a; R9725a-27a. DiMemmo knew that the flexibility of rehabilitation
includes consideration of certain benefit capping scenarios. R6713a. Members of the RIC had
persuasively argued that benefit reductions were appropriate and fair. R13827a-28a.

2.

Rehabilitation options raised and supported were not pursued.

The RIC supported several rehabilitation approaches including a benefit capping option.
These included: (1) the "one-upping of liquidation" approach suggested by RIC member Mark
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Cloutier ("Cloutier"), PTNA's former CFO, and that Mohoric requested and was refused time to
analyze; (2) several other different versions of benefit reduction options discussed by various
RIC members such as the option raised by counsel James Potts; (3) the "transfer of NewCo
policies to ANIC" approach; (4) policy modifications; and (5) cancellation or threat of
cancellation of policies- expressly permitted by the rehabilitation Orders (R12341a CJ[ 10)- to
obtain from the problematic states actuarially justified premium rate increases. Op. at 149-51.
"Robinson was of the opinion that several rehabilitation options could have been
supported when the decision to pursue liquidation was made. [R13897a]; [R7355a-57a, R7377a].
However, Robinson did not direct Milliman or Signal Hill to draw up a formal plan of
rehabilitation; it is not clear that he had authority to issue such a directive." Op. at 6. Mohoric
had previously requested additional time to analyze a rehabilitation option proposed on June 23,
2009 by Cloutier, involving a benefit capping rehabilitation alternative designed to "one-up" a
liquidation, '"but DiMemmo instructed Mohoric not to do the analysis.' [R9699a-700a].
DiMemmo believed it was not the time to raise 'new ideas,' as provided in [R15542a], because
the Rehabilitator was committed to the rate increase strategy laid out in the Preliminary Plan.''
Op. at 149-50 (also citing R9802a-05a, R9809a-lla, R9818a-22a, R9827a).
DiMemmo's attitude was not shared by the Rehabilitator's actuaries, and as of June 2009,
Pfannerstill testified that he would have welcomed any new ideas that were worth investigating
to avoid liquidation. R8911a-12a. Nevertheless, DiMemmo was apparently concerned about
pursuing a benefit capping option for political reasons. R8904a-06a; R15537a.

3.

DiMemmo angrily refused to consider supportable options.

The testimony of DiMemmo contradicted the testimony of the Rehabilitator, and
DiMernmo ignored the advice of his trusted counsel and the language of the very rehabilitation
Orders regarding benefit reduction as a potential rehabilitation component. When shown a
12

c
troubling document that had been withheld until well after the hearing began (R15542a),
DiMernmo testified that he took any benefit reduction option off the table in January of2009,
just weeks after the so-called rehabilitation effort began, and he did not consider them again

c

before the Petitions were filed. R9837a-38a. When asked at the hearing why he did so, he did
not know, suggesting that Robinson was the person to ask. R6713a-14a.
When several members of the RIC suggested a promising approach in June of2009 that

c

involved benefit reductions, he got angry that they were even considering it. Reading them "the
riot act," he told them that it was not the time to raise new ideas. He instructed them to stop
dead in their tracks on that analysis, he explained, because they had a rate increase strategy they

c

laid out in the Preliminary Plan and that is all they were going to consider. DiMernmo testified
that if a potential rehabilitation option was not in the Preliminary Plan, he wasn't going to

c

consider it as an option for the duration ofthe rehabilitation. R9802a-05a, R9809a-lla, R9819a22a, R9827a; R15542a; R15546a.
DiMernmo gave that order to his team -to not analyze the benefit reduction option they
raised because they were to only pursue their rate increase strategy - after it had been decided
that rate increase filings would be stopped in the future. On June 19, 2009, a decision had been
made to no longer seek rate increases after October of2009. R9678a-79a; R15538a. A week

c

later DiMernmo demanded that his team consider nothing but a rate increase strategy that he
knew was about to be abandoned. Op. at 149-50; R9376a. Notwithstanding the decision of June
19, 2009 not to seek rate increases after October, Robinson testified that as of June 24, 2009, the

c

rate increase concept was more attractive than the benefit reduction concept. R9376a.
In contrast to DiMernmo, who took the rehabilitation option of benefit reduction off the
table almost as soon as the rehabilitation commenced (R9687a; R9699a), Commissioner Aria
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admitted that he never ruled out the concept of a rehabilitation that would limit certain benefits
with regard to certain policyholders. R7200a-201a. But he did not probe the issue of reduction
of benefits as an alternative to rate increases. R 7229a-30a. The focus was on how much of a

c

rate increase is necessary to fill the hole. R7229a.
These decisions to abandon premium rate increases and to foreclose several supportable
rehabilitation options transformed the Court-ordered rehabilitation into a "conservatorship to

c

give [the Rehabilitator] time to prepare for liquidation." Op. at 136. They were made based on
punitive and pessimistic estimates of what may happen 60 years into the future. Op. at 7, 45
n.21, 104, 107-8, Ill, 115, 117, 119, 139, 142, 154, 157. The decisions were not based on the

c

facts regarding how the Companies cash flows compared to Milliman's projections during even
the short term. See, e.g., Op. at 27, 45, 120 154.

I.

c

The Nature of the Rehabilitator's Decision to File the Petitions.
1.

Date of the decision.

Robinson, DiMemmo, and Mohoric testified that Commissioner Arlo's decision to pursue
liquidation was made on September 14, 2009. R7362a, R7380a; R6555a; R67lla-12a; R8196a)

97a; R8380a-81a; Rl3899a; R7376a-78a. This was the very day the Commonwealth Court
released its Order detailing the issues on which it expected the parties and the Rehabilitator to

G

create a record in the proceedings relating to his efforts to terminate the commissions earned by
PTNA' s agents. R814a-16a. On the Exit Date (R816a) of the Order requiring significant proof
on the Rehabilitator's part before he could obtain an Order suspending commissions, he decided
to seek liquidation Orders. R7132a-33a; see also R7492a-93a; Rl5566a. Arlo, however,
testified inconsistently on the point. 3 There was also conflicting testimony regarding the

c

3

Even after being shown Robinson's September 14,2009 Meeting Swnmary that established
"We decided to liquidate both PTNA and ANIC," Commissioner Arlo testified that the decision
14

c

identities of the participants in the decisions made on September 14, 2009 to seek liquidation
orders. 4
2.

Commissioner Ario's testimony regarding the September 14 meeting.

Only one Insurance Commissioner filed the Petitions and only one Commissioner
testified at the hearing regarding the requested relief of liquidation. 5 He testified that he was at
the hearing to explain his decisions to seek liquidation. R7047a. Commissioner Ario testified
that he had forgotten some of the analyses he used in reaching his decisions (R7047a), and he
never had full command of the details relating to his decisions to seek liquidation. R7051a.
Commissioner Ario testified several times that there was a unanimous recommendation
from .members of his team, including Mohoric, as to the liquidation decision. R7039a-40a,
R7104a, R7119a-20a, R7122a-23a, R7139a-40a, R7204a. However, not a single person testified
that he was asked to give or actually did give such a recommendation. DiMemmo, Robinson and
Mohoric all denied making such recommendations. R6554a; R7366a; R8139a. In fact, Aria's

was made on September 28. R7129a. He then testified that he told the truth in his deposition
when he testified that the decisions to liquidate were made on September 14, the same day he got
the Order from the Commonwealth Court regarding the record that would have to be made on the
commission suspension petition. R7130a-31a. He was steadfast in his conflicting testimony that
the decision was made on September 28 and not September 14. R7132a. He admitted that his
hearing testimony -that the decision was made on September 28 - is inconsistent with his
admittedly truthful deposition testimony that the decision was made on September 14, the date
he received the Commonwealth Court's Order in the commission matter. R7132a-36a.
'

4

Robinson's Meeting Summary (R13899a) lists the participants and establishes that Mohoric
was not present. However, Commissioner Ario testified that Mohoric was one of the team
members that "unanimously" recommended liquidation at the meeting. R7103a-04a, 7204a.
DiMemmo testified that he is not sure Mohoric "presented" at the meeting but that Mohoric was
there and probably presented. R6539a, 6547a, 6555a. Mohoric denied that he was at the
meeting. R8035a-36a, R8043a-44a. Robinson confirmed his absence. R7364a-65a.
5

Nearly a year later on September 9, 2010, "Acting Commissioner" Pratter was substituted as
Plaintiff. R1357a. On February 2, 2011, current Commissioner Consedine, was substituted as
Plaintiff. R163a. Neither testified at the hearing.

15

c
trusted Chief Rehabilitation Officer went into the September 14, 2009 decision meeting with the

c

mindset that any of several rehabilitation options could be supported. Op. at 6. Mohoric directly
contradicted Ario's testimony, testifying that "we did not make a recommendation" and agreed

c

that if Commissioner Ario had testified otherwise, that testimony would be wrong. R8279a.
With regard to the September 14 meeting at which the decisions to pursue liquidation was
made, Commissioner Ario testified in less than a page of testimony on direct as follows

c

c

c

regarding the rationale for his decision:
But at the point at which the numbers were looking to be the numbers then, it was
clear to the team, and I essentially accepted that recommendation as a preliminary
basis at that point, to say, then the right strategy is to move towards liquidation. If
the numbers are going to be 1.3 billion or worse, then it didn't seem to the team
that there was any viable way to achieve a rehabilitation, and I would have probed
and questioned that, and so forth, in the meeting. But in the end, if the numbers
were going to be that high, that would be the conclusion. And so that -- this
would -- it looks like this is the meeting where we said, yep, the numbers are that
high. Okay, let's proceed this way.
R7037a-38a. He provided no detail with regard to the nature ofhis probing regarding
rehabilitation options or whether "the numbers are that high," but it is clear that neither Mohoric
nor any other actuary was at the September 14, 2009 meeting at which Commissioner Ario
testified that the decisions were made. R7038a; R7364a-65a; R8035a-36a, R8043a-44a.
When asked on cross examination whether Commissioner Ario "suggest[ ed] once the

c

numbers got that bad that someone take a careful look to determine the reasonableness of the
Milliman projections," he answered: "Oh, absolutely, yes. That's the whole burden of my
testimony here. That I'm -that this is the whole case. It rests on this notion of where are the
numbers. And so that's the main mission. Look at this in every way you can to make a decision
on September 14th, and then we'll sleep on it." R7061a. Commissioner Ario also testified that it

c

was important to determine how the reality of the actual numbers compares to the projections,
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especially in this context. R7098a. Commissioner Ario had no recollection of having been
informed ofE&Y's involvement. R7105a. The E&Y report was not provided until October.
R7571a-73a. Thus, notwithstanding the admitted importance ofE&Y's second opinion
regarding the reasonableness of the Milliman actuaries' projections, the decisions were made on
September 14 to seek liquidation Orders without this second opinion. 6 Further, when E&Y
provided its report, it did so constrained not to provide an opinion or conclusion regarding the
reasonableness of Milliman's projections or "of anything, including the weather." Op. at 85.

3.

Increased risk of loss was not a factor in the decision.

The Rehabilitator's evidence regarding his liquidation decision "was focused on the
futility of rehabilitation, not upon the claim that continued rehabilitation substantially increases
the risk of loss to policyholders and creditors." Op. at 125-26. Commissioner Ario testified that
the decisions to liquidate were made on the ground of futility. R7137a. 7 He did not testify that
he made the decision based on the "risk of loss" prong. He determined that continued
rehabilitation was futile based on this analysis: "Again, in the way I looked at that would be in
terms of whether there was any way in the real world to close that big a gap, and my answer was,
no .... " R7138a. He defined "futile" as: "no practical way to accomplish rehabilitation."
R 7142a. He agreed with the definition of "futile" in Webster's Third International Dictionary as:
"serving no useful purpose, ineffective, fruitless." R7142a.
Commissioner Ario did not determine that continued rehabilitation would have no useful
6

Commissioner Ario testified that he attended a "pre-meeting" at E&Y's office leading up to
the liquidation decision on August 18, 2009. R7041a-42a, R7048a. In fact, Robinson testified
that Commissioner Ario did not attend that meeting. R7249a, R7278a.

DiMemmo confirmed that the September 14th decision was just based on futility. R6593a~
R6596a-98a; R6590a-91a, R6617a-18a. His position was that if the Companies could not come
out of rehabilitation in 10 years, rehabilitation should end. R8039a-40a; R8340a-41a. He wants
to wrap this matter up as quickly as possible. R6603a-06a.

7
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result. R7143a-44a. To the contrary, he admitted that there is usefulness to continued
rehabilitation in several respects. R7145a. He admitted that continued rehabilitation would: (a)
permit future projections to be more reliable as they would be based on additional and more

c

complete and credible claims and other data (R7145a); (b) allow premium dollars to flow into
the company by way of premium rate increases (R7147a-48a); (c) permit the Court and the
parties to some degree to consider the beneficial effect on claims of medical advances (R7149a);

c

(d) provide more flexibility than liquidation (R7153a-55a); and (e) permit more time to attempt
to raise guaranty association limits, which Robinson testified had begun in some states. R7158a59a; R6980a. There was no testimony from Commissioner Ario as to why he considered

c

rehabilitation options other than strictly rate increases to be futile, nor did he provide any details
as to why the rate increases would not be possible. Commissioner Ario acknowledged in his

c

testimony that the most conservative, easiest, least risky "no one can blame us" approach is
liquidation. R721 Oa. Mohoric testified that an early liquidation favors the Rehabilitator because
he will not have to seek politically difficult premium rate increases. R8300a.
J.

Inappropriateness of Primary Reliance on the 60-Year Actuarial Projections
of Milliman in Pursuing or Ordering the Final "Remedy" of Liquidation.
1.

c

Nature of actuarial projections and the lack of certainty of 60-year
projections regarding long tail policies in a fairly new industry.

It was undisputed that Milliman's projections, and actuarial projections in general, are
uncertain estimates based on assumptions that were developed primarily by actuaries using their
judgment and not scientific analysis. R8942a-43a, R1 0237a-38a, R1 0242a, Rl 0245a-48a;
R12615a. The uncertainty of actuarial projections is increased with respect to long-tail policies
in a fairly new industry, like Milliman's projections in this matter. R10267a-69a; R10272a-74a;
R8247a-49a; R8916a-17a; R8995a-99a. That is because there is not a lot of data across the

c

industry on long claim duration, long policy durations and the oldest attained ages. ld
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c
Consequently, long-tail, long-term projections are very sensitive to the assumptions utilized and
even small changes can have a big impact on results because certain assumptions are
compounded over time. Op. at 45-46; Rl 0272a-74a. The longer the projections, the more

c

significant the change will be with respect to that assumption. 8 !d.
Even the Rehabilitator's experts were not certain about any of Milliman's projection
results and did not assign any probability that any of the results will actually happen. R8995a-

c

96a; Rl0884a. Mohoric testified that (i) he had never seen projections made over such a lengthy
period of time that do not require adjustments; (ii) it is difficult to know what the Companies'
business will actually look like in even 10 years, much less to know what will actually be

c

happening in 50 or 60 years; (iii) he "'expects" that there will be medical advances in the next 60
years that will have a significant impact on claim costs, concedes that it "is difficult to project the
precise timing of changes," and could not even say that there would be no such changes in the
next five years. R8470a, R8482a-83a.

2.

The importance of caveats and limitations in actuarial reports.

To be adequately understood, an actuarial report should lay out the results, assumptions
and associated caveats and limitations in a manner that the reader can understand, adequately
interpret, and properly weigh in the decision making process. Rl 0243a-45a; Rl 0323a-26a;

0

R10870a-71a; R15714a-15a. The caveats and limitations apply to all readers and give the reader
an understanding of where data is less than credible, tell the reader what was done in terms of
8

c

c

Actuaries use sensitivity testing to measure and evaluate the extent to which an assumption
change will affect the projections but Milliman's sensitivity testing was done by changing only
one assumption at a time. Op. at 46; R10272a-74a; R8462a-64a; R12626a-27a. Intervenors'
expert, Volkmar, testified that changing more than one assumption at a time is more realistic
because it measures the aggregate and compounding effect of changes. Op. at 46, Rl 0273a-75a.
The only real purpose of the sensitivity tests employed by Milliman was to show a range of
sensitivity with respect to individual assumption and that those projections were highly sensitive
to changing even one assumption by a small amount. R8462a-64a, R8465a-66a.
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data review area where credibility is higher or lower. R8222a; Rl 0880a-82a. Without the
appropriate caveats, important question regarding credibility issues would go unanswered. ld
Properly communicating caveats and limitations is crucial, especially here where the projections

c

are being used as a primary driver for a liquidation request because the more serious the matter,
the more important the caveats are. 9 Rl0724a-25a.
The Milliman reports are replete with caveats that reflect the limitations of those reports.

c

Op. at 53-54; Rl 0284a; Rl5502a, Rl5505a. 10 They confirm the lack of certainty and credible
data ofkey assumptions that significantly impact Milliman's projections. R10293a-95a.

G

9

The seriousness of the context is also relevant to actuarial analysis and the decision to liquidate
an insurance company is considered a very serious context because it is the only type of decision
"that's not reversible." Rl 0243a-44a.
10

c

c

c

c

c

The reader is alerted that: (1) "actual required reserves will only be known once sufficient
time has passed .... Actual reserves will vary from estimated values ... Penn Treaty should
continue to monitor emerging experience as it develops ... ," R8213a-15a; Rl0285a; Rl2755a;
Rl5502a; (2) "historical experience in the later durations since onset of claim, or the 'tail' of the
continuance curves, was not credible," R8212a-15a; R10286a; R12750a; R15502a; (3)
''experience in later policy durations is limited," and "actual results will vary from projected,"
R8216a-18a; R10287a; Rl2856a; R12896a; Rl5502a; (4) "actual future claim experience will
likely differ from assumptions included in this report. Penn Treaty should continue to monitor
emerging experience as it develops and take corrective action when necessary," R10288a;
R12860a; Rl5502a; (5) "[a]ctual claims at ages greater than 90 are higher than expected but
there is not enough policy exposure at those ages to consider the results fully credible," R8218a,
Rl0289a-90a; Rl2839a; R15502a; (6) "assumptions and methodology related to claim reserves
[should] be reviewed at least on an annual basis and updated as needed and "the ultimate
selection factors were developed for each age based on where the A.E. ratios were trending and
judgment. This is admittedly somewhat subjective given the lack of fully credible data,"
R8219a-2la; Rl0290a-92a; Rl2743a; R12854a; R15502a; (7) "[t]o the extent actual experience
differs from the assumptions underlying this report, so will actual results differ from the results
projected ... ," R8210a-12a; R15505a; (8) "validity of these projections depends on how well
future experience conforms to our assumptions" and "new data may or may not change
conclusions drawn from the projections and analysis included herein," i.e., future experience is
needed to determine the validity of the projections, Rl0292a-93a; R12612a-13a; and (9) "2008
to 2010 has been a time of exceptional volatility and turbulence in the capital markets. Readers .
. . should make their own assessment of the reasonableness of the investment and default
assumptions ...." R8212a; R15505a; R12629a.
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3.

Lack of credibility.

Credible data is crucial to reliable assumptions and valid projections. Op. at 46; R8254a;
Rl 0367a-68a. There is a lack of credible data for the LTC industry because it is fairly new and

c

there is inadequate actual experience to provide credible data for such extended projections at
this time. Op. at 46; Rl 0368a-69a; R8248a. Milliman's claim projections in particular are based
upon data with low credibility and that significantly impacted the projections. Op. at 54;

c

Rl 0293a-95a; R8262a-64a; R8222a. The lack of credibility impacts the projections significantly
because the change in results at the later ages and policy durations gets projected through all of
the durations, significantly changing the results. Op. at 54; Rl 0294a-95a.

c

Additionally, Mohoric testified that he did not apply the credibility mandates of Actuarial
Standard of Practice No. 26 (ASOP 25) to his projections and did not balance responsiveness and

c

stability when making credibility judgments. Op. at 55; R8255a; R8563a-65a; Rl0973a-79a.
Volkmar testified that ASOP 25 is mandatory and Milliman should have applied it. Op. at 55;
Rl 03 78a, R 103 80a~82a. Instead, due to a lack of actual experience and credible data, Milliman

G

used actuarial judgment and "best estimates" in developing all assumptions in this matter, and
the important claim costs assumptions in particular. Op. at 46-48; Rl 0751 a-52a. There is no
certainty in actuarial judgment and "best estimate assumptions" do not involve any scientific

c

analysis. Op. at 46-48; R10260a-6la; R8176a; R8444a-45a.
The impact of Milliman's lack of credible data was especially significant with respect to
important morbidity/claim costs assumptions where "[Milliman] will not have actual experience

c

to determine which scenario is occurring for possibly another ten years." R8998a; R10371a-72a;
Rl2613a; R14676a. A significant portion of the projected claims that form the basis of

c

Milliman's 60-year projections are based on durations that Milliman admitted use "less than
fully credible" data and data with "low credibility." R8998a-99a. The impact of the lack of
21
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credible experience and data is shown on Volkmar's chart that demonstrates two attained-age
bands above 90+ years that together represent 29% of the present value of future claims, but are
not based on fully credible data according to Milliman. R10372a-73a; Rl5503a. With respect to

c

Milliman's July 2010 Surplus Report projections, 71% of the present value is based on data from
policy durations Milliman concedes have low credibility. R10373a-75a; Rl5504a; Rl2855a.

4.

c

The unprecedented fluctuations in Milliman projections.

"Milliman's formal reports underwent stunning revisions." Op. at 102. "The Court
rejects Milliman's projected surplus. In the space of six months Milliman increased its claim
projections for PTNA by over $1 billion, a revision of a magnitude never been seen by any of the

c

experts who testified. This increase did not result from new claim data receiver over that period
of time but, rather, Milliman's negative recast of its own prior projections." !d. at 7.

c

"Milliman's revised assumptions, in the aggregate, moved PTNA's statutory surplus from
negative $233 million to negative $2.2 billion." !d. at 105. Milliman's current reserve
calculations "fluctuated violently." !d. at 139; see also id. at 157. "The actuaries for both the

c

Rehabilitator and Intervenors agreed that Milliman's volte-face on its projected future claims was
without precedent in their experience." Op. at 52. The evidence showed that Milliman's
projections fluctuated due to changes in assumptions that Milliman used to make its projections

c

that were consistently unfavorable to the Companies. R10337a-41a; Rl5297a-98a; R15297a.

5.

Problematic Milliman approach to morbidity/claim costs assumption.

One of the primary drivers behind the dramatic shift was the change Milliman made to

c

their morbidity/claim costs assumption. R10341a-42a; R15632a-39a; R8950a-51a. For these
Companies claim costs drive the surplus projections and even a small increase can significantly
increase the present value of future claims due to the compounding effect of the assumption over

(;

many years. R8950a-62a, R8978a. The changes to the morbidity assumption alone had a net
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negative impact on the Companies of$1.203 billion. R15594a. Milliman "increased claim costs
by using what Pfannerstill described as a 'quick and dirty' approach. [R8915a]." Op. at 60. The
Court accepted Volkmar's description ofMilliman's process as "one ofleveraging incremental

c

claims experience from a short time period to project a huge change in projected claims over a
long period oftime." Op. at 117; R10411a-18a.
A slight change in a tenth of a percent of Milliman's morbidity improvement assumption

(

will have large consequences with respect to the ultimate projections. R8924a. The impact of
Milliman's multiple changes to that assumption was more than $530 million. R10351a;
R15632a-33a; R15302a; R15594a. In the April2009 Report that Milliman prepared for the

c

Preliminary Plan, Milliman used a morbidity improvement assumption of2.5%. Op. at 65;
R15594a. "In its October 2009 Report, Milliman used a morbidity improvement assumption of

c

1.2% per year for Scenario A, which it arrived at by taking the square root of the prior 2.5%
assumption. This calculation had no precedent in the experience of Mohoric, Pfannerstill or
Volkmar. Op. at 65. Nor is there any support in the actuarial literature for "a square root
approach." Id.; see also id at 115-16 ("Mohoric used a square root approach, which he could
not explain as anything other than a device used to reach a bottom line number he chose as a
matter of judgment."); R8927a-28a; R9025a-26a, R9032a-33a; R8506a-08a.

c

6.

Pessimistic and punitive Milliman gross premium reserve calculation.

The Commonwealth Court found "as fact, that Milliman's assumptions are too
pessimistic." Op. at 107. Milliman's reports contained "punitive" assumptions. Id. at 119.

c

Milliman employed a punitive calculation of the gross premium reserve, which is the
ultimate test of whether or not statutory active life and claim reserves are held consistent with

c

statutory accounting. R1 0427a-28a. When Mohoric first performed the gross premium reserve
test for the company, he did so using incurred claims instead of paid claims. R10883a; R10430a;
23
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R11552a; R12641a-42a. The use of incurred claims instead of paid claims increased the amount
of the reserve by up to $523 million in one scenario. Rl0855a; Rl5625a. Another actuary hired
by the Rehabilitator advised Mohoric that it would be most appropriate to use paid claims in this

c

context. R8289a-90a; R8544a-46a; R14672a. Mohoric ignored that advice but for this July
2010 Surplus report switched to something that he dubbed "a semi-discounted incurred-claims
approach." Rl 0431 a; R8290a; R8546a; R15625a. "Apart from the fact that the Milliman

c

method was novel, Volkmar testified that it was inappropriate," as well as punitive and that he
had never heard of another actuary employing the approach in 25 years as an actuary. Op. at 8485; R10431a-34a. Rather, using paid claims is the appropriate standard in this context where

c

what is important is the assets you have on hand to pay claims and not future incurred claims.
Rl 0430a-3la. Mohoric admitted that he had also never used the "semi-discounted-incurred

c

claim approach" before, it was just something he made up for this matter and he could point to
no literature supporting the approach. R8466a-67a; R10851a-52a, R10885a-87a. Milliman's use
of that approach as opposed to paid claims resulted in a gross premium reserve that was $400
million worse for the Companies than if he had used paid claims. R8289a-90a.

7.

The Rehabilitator directed certain of Milliman's judgments.

The termination of rate filings was based on "actuarial noise." Op. at 35. Likewise, the
formal actuarial report of Milliman designed to support the decision to end the nascent
rehabilitation and seek liquidation was prepared after the decision was made:

c

c

Mohoric knew that the decision had been made to pursue liquidation when he
drafted Milliman's September 2009 Surplus Report. [R8390a-91a, R8403a-04a].
In this report's initial draft, Mohoric wrote that the purpose of the report was ''to
support the department's recommendation to liquidate." [R8393a-94a; R14067a].
On advice of the Rehabilitator's counsel, Mohoric restated the purpose as helping
the Rehabilitator "determine whether rehabilitation ofPTNA and ANIC is
feasible or whether one or both of the companies should be liquidated."
[R14067a; R15727a-28a; R10425a-26a]. The purpose of Milliman's surplus
reports is apparent from its contents.
24
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Op. at 119-20; 106 n.41 ("Some of Milliman's judgments were directed by the Rehabilitator.
For example, the Rehabilitator directed Milliman to assume that there would be no rate increases
after ten years."). "Milliman's foot-dragging rate increase assumption appears to have been

c

calculated to support the Rehabilitator's decision to seek a liquidation." !d. at 120-21.

8.

The Chief Rehabilitation Officer's concerns with Milliman.

The Milliman actuaries produced unprecedented, hugely fluctuating projections within a

c

short period of time, (Op. at 53 n.25); their projections were based on data that is not credible (id.
53-54); and, they utilized pessimistic and at times punitive assumptions and methodologies (id.
at 107, 119), to support the liquidation decision and the wishes of their client. "In order for

c

Milliman's extreme changes to make any sense there had to have been an event or factor that
impacted both claims in process and claims in the future. R10418a-19a. No such event or factor

c

was identified, and no cogent explanation was offered." Op. at 117. Robinson was "very
nervous about" the changing projections, recognizing that it was crucial to bring in another
actuarial firm to confirm the reasonableness of the Milliman actuaries' approaches. !d. at 116
(citing R7439a; R7438a-39a). Although the Rehabilitator retained Ernst & Young ("E&Y) to
opine on the reasonableness of what Milliman did, E&Y did not offer the requested opinion that
Milliman's work was reasonable. David Minches ("Minches") ofE&Y testified that E&Y:

c

c

did not peer review Milliman's work and did not do any projections. Further,
Ernst & Young's report was issued to comply with a directive from a principal in
the firm that with regard to Milliman's work, "[n]o matter what, we cannot opine
on the reasonableness of anything, including the weather, and cannot have a
conclusion on anything."
Op. at 85 (emphasis added) (citing Rl5318a; R9124a-26a, R9135a-36a).

9.

The importance of having and monitoring actual experience.

The experts agreed that you must have future experience to determine the validity of

c

actuarial projections, and you need to monitor actual experience over the long-term to determine
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how it conforms to assumptions and refine assumptions based on more credible data as actual
experience develops. R10245a-47a, R10267a, RR10277a-78a; R8202a, R8205a, R8213a-14a;
R8997a-99a. The Rehabilitator's experts recognized that "[w]e will not have actual experience

c

to determine which scenario is occurring for possibly another ten years," R8998a; R14676a, and
that "experience analysis is a long-term thing ... you don't want to react too quickly." R7813a.

10.

c

Actual experience has already invalidated the Milliman projections.

Actual experience that has emerged since the start of the Rehabilitation process
demonstrates that Milliman's critical and dour projections with respect to the allegedly quickly
diminishing cash flow and depleting assets of the Companies have widely missed the mark. This

c

is important because Mohoric testified that the first few years of 60-year projections tend to be
the most reliable. R8160a. Accordingly, it is sometimes possible to quickly determine if certain

c

projections are missing the mark. R1 0298a.
In sharp contrast to Milliman's critical projections of sharply declining assets, see
Attachment E of Milliman's Rebuttal Report (R12924a), "since rehabilitation, the market value
ofthe Companies' assets have grown." Op. at 26. They increased by $31 million in 2010; and
they increased a further $20 million in the first nine months of2011. See id. These assets have
increased notwithstanding the Rehabilitator's termination of premium rate increase filings and

c

"decision to forego new premium rate increase filings" that "cost the Companies hundreds of
millions of dollars." !d. at 35. But "[i]n spite of no new rate increases, the 2010 results were
more positive than Milliman had projected.... the Companies' combined assets of
approximately $1 billion actually grew in 2010. In 2010, cash flow was approximately $277
million; claims in the amount of $236 million were paid without liquidating assets." !d. at 11.
Further, "Milliman's short term projections for 2010 missed the mark by more than 50%.

c
PTNA's cash flow in 2010 was negative $18.7 million compared to negative $37.8 million
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projected by Milliman, a difference of 51%. ANIC's cash flow in 2010 was positive $8.1
million, compared to $5.2 million projected by Milliman, a difference of 56." Id. at 154;
R10300a-301a; Rl0298a. "Mohoric acknowledged that he himself no longer had confidence in

c

the numbers in Attachment E projected for 2012." Op. at 126; Rl 0831a-32a.
Accordingly, the Commonwealth Court rejected Milliman's projections, concluding that
"[t]he Rehabilitator's entire futility argument is premised upon Milliman's projections, which

c

have fluctuated wildly and which the Court has already deemed unreliable." Op. at 157, id. at 7,
45 n.21, 104, 107-08, 111, 115, 117, 119, 139, 142, 154.

K.

c

The Handling of Documents by the Rehabilitator and His Witnesses.

The rehabilitation team insufficiently memorialized its analyses and conclusions.
R7217a; R6248a; R7518a-2la. Undated notes in Mohoric's file state "we need to establish that

c

ongoing rehab will be futile." Immediately below are the notations: "regulatory climate," "show
w/need to recoup past losses" and "Talk/Not in writing." R8353a; R14110a. Mohoric testified
that someone suggested that he talk about these issues but not commit anything to writing.
R8354a. ·There is a paucity of notes memorializing important meetings, analyses, and
discussions. R9366a; R7420a. Robinson does not have and has never seen a document that sets
forth the benefit reduction strategies analyzed and why they were not pursued. R9418a-19a.

c

Despite a January 30, 2009 directive to retain all records due to the rehabilitation
(R14441a), Robinson routinely took and then "as a standard practice" discarded meeting notes.
R7249a, R7333a-34a, R7363a-65a, R7386a. Commissioner Ario also violated the records

e

retention directive by failing to keep his notes for the "long-term." R7048a-49a. Mohoric
testified that all paper and electronic copies of his report as it existed on September 11, 2009
discussing the potential rehabilitation option of transferring PTNA NewCo to ANIC were

27
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discarded and wiped from Milliman's computer system. R8361 a-63a. 11 Pfannerstill discarded
drafts of his August Rate Increase Report that would have contained his calculations using the
less restrictive approaches that he originally believed were necessary to present a fair and
balanced report and withheld other categories of documents from production. R8852a-55a;
R8822a-24a. Minches generated notes in the performance of his services, but discarded them
rather than producing them in discovery. R9106a (Q. "Where are they now?" A. "Probably in
some landfill."); R9166a-67a (Q. "And you know for a fact that you discarded those notes?" A.
"Yes."). R9166a-67a. Stephen LaPierre possessed a file relating to his service on the RIC, but
nobody had ever asked him to produce any documents in this case, and he discarded his file
before he left PTNA in October 2010. R9515a-16a, R9550a-51a, R9572a-73a.
L.

Pre-Trial Deadlines and Preclusion of Bodnar's Testimony and Reports.

Vincent Bodnar authored a "June 7, 2010" report for the National Organization of Life
and Health Guaranty Associations ("NOLHGA") on August 3, 2010. R2793a. The Rehabilitator
attempted to use the NOLHGA Report which states that it was prepared for the internal use of
NOLHGA. "By agreement of counsel, the Rehabilitator's expert reports were to be provided by
August 9, [2010]." R2706a. Other deadlines were set by Scheduling Orders. R1216a; R1364a67a. On October 29, 2010, Bodnar deposed that he did not intend to present a written report in
these proceedings. R2732a. On November 9, 2010, the Rehabilitator produced the "Bodnar
11

Mohoric admitted that the Rehabilitator's counsel instructed him to withhold certain
documents from production. R9665a. This category of documents that were not to be provided
were "Not NOLHGA," "Not liquidation," "Not asset allocation," "Not James [Potts], mostly,"
"Not move to NewCo," and "Not first cuts to you and Comp. [company]." R8343a-47a;
R14725a. The hearing on the Petitions commenced on January 31, 2011. But Milliman failed to
produce certain documents until March and April of 2011, after most of the Rehabilitator's
witnesses (including Mohoric and Pfannerstil1) had testified. R9663a-66a. As a result,
Intervenors had to redepose Mohoric on March 21, 2011, and recall Robinson, Mohoric, and
DiMemmo to complete cross-examination with regard to issues raised in documents untimely
produced by Milliman. R9363a-66a; R9794a-95a.
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Rebuttal Report" purporting to rebut a fraction of Volkmar's Report insofar as it discussed the
NOLHGA Report. Op. at 40. Intervenors moved to preclude Bodnar's testimony and reports.
R2697a. On November 19,2010 the Court took the motion under advisement. R5959a-60a

c

("[t]his is not a matter that is going to be decided on counting noses ... the admissibility ruling is
deferred. We will take it up at the time ofthe hearing."). On September 14, 2011, the
Commonwealth Court granted the motion. Op. at 40-41 ; R4162a. Volkmar amended his report

c

to remove reference to the NOLHGA Report. Rl5595a-645a.

M.

The Rehabilitator's November 16,2010 Memorandum of Law.

The Rehabilitator's Memorandum of Law in Opposition to Intervenors' Motion to

c

Exclude Argument Concerning Liquidation Standard filed November 16, 2010 stated: "[t]he
Rehabilitator agrees that the standards set forth by this Court in the Legion case apply here."

c

R3788a. Reviewing this submission, the Court found that "The Rehabilitator has admitted that
he bears the burden of establishing that one of the prongs of the liquidation standard has been
satisfied before a liquidation order may be entered .... " Op. at 124 (citing R3788a-89a).

N.

Testimony and Report of United Health Actuarial Services, Inc.

Intervenors retained United Health Actuarial Services, Inc. ("United Health") and its
principal Karl Volkmar ("Volkmar") to prepare a Report and separate projections for PTNA and

0

ANIC that were a primary subject of his testimony at trial. Op. at 72; Rl5595a. On October 13,
2011, United Health submitted a letter-report responding to specific requests made by the
Commonwealth Court as to which Volkmar also testified at the hearing. Rl5646a.

c

The Opinion describes United Health's testimony at, inter alia, pages 27, 42, 48, 72-85,
105-08. The purpose ofUnited Health's projections was to answer the question ofwhether it is
futile from an actuarial perspective to continue the rehabilitation ofPTNA and ANIC. Id at 72.

c

"Volkmar's Report proposed a series of rate increase scenarios, which constitute one type of
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rehabilitation plan." Op. at 149 n. 61. "Volkmar testified that the assumptions in his report,
which he detailed in his testimony, were 'reasonable' given his experience in LTC insurance
actuarial consulting and consistent with the work he has done for other clients." Op. at 48. The

c

Commonwealth Court accepted United Health's claim costs, morbidity improvement, and
premium rate increase assumptions for purposes of determining the futility of continuing
rehabilitation. !d. at 107-08. Volkmar also testified in rebuttal to Milliman's reports and

c

projections for the Companies. See, e.g., Op. at 84-85.

0.

Testimony and Report of Dr. Holland Regarding Health care Advances.

Intervenors' expert, Dr. Stephen Holland, M.D. opined regarding "past, current and

c

expected" medical research and advances for treating the top seven conditions contributing to the
Companies' claim costs, as well as the beneficial impact of morbidity compression. Id at 41-42,

c

95-99; see also R14918a-15034a. "Holland testified to a reasonable degree of medical certainty
that the medical advances he identified together with lifestyle changes and new treatments will
ameliorate the Companies' future claim payments." Op. at 102, 93-94, 97-102.

P.

Rehabilitator's Stipulations and Lack of Objections Regarding Evidence.

The Rehabilitator's counsel read into the record a stipulation of the parties on February
16, 2011, the Court accepted Volkmar, Mohoric, and Pfannerstill as experts. R7672a-73a.

c

When Intervenors called Volkmar, counsel described the stipulation that Mohoric, Pfannerstill,
and Volkmar "are actuarial experts" and that "they can testify within the scope of their report, or
matters that touch upon the report." R10209a. No objection was posed in response to the

e

Volkmar Report and a long list of documents related to Volkmar's testimony that were identified
and then subsequently moved into evidence. R1 0981 a-83a. 12 With regard to the introduction of

c

12

Likewise, on October 24, 2011, Intervenors offered Holland as an expert at the hearing.
R9962a. The Rehabilitator's counsel conducted voir dire, after which the Rehabilitator did not
30
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financial information on rebuttal (Exs. R-880 and R-912) and the line of questioning therefrom
that established that Milliman's 60-year projections had already missed the mark by 2010, the
Rehabilitator's counsel posed no objection. See R7462a-63a; R15530a, R15333a; R8156a-57a;

c

R8816a; R10298a-302a; R8232a-35a. The Rehabilitator stipulated to move Exhibits R-880 and
R-912 into evidence. R10982a; R9868a-69a.
Q.

c

The December 30, 2011 Post-Hearing Submissions ofthe Parties.

On December 30, 2011, the Rehabilitator filed Post-Hearing Proposed Findings of Fact
with 534 proposed findings of fact. R4181a-308a. The first argument section in the his
accompanying "Post-Hearing Brief' was titled "A. The Standard for Conversion from

c

Rehabilitation to Liquidation" and provided, inter alia, that Legion applies and that "[t]he

burden is on the Rehabilitator to prove that the requirements of 40 P .S. § 221.18( a) for

c

conversion from a rehabilitation are met and the decision whether those elements have been
shown is for the Court.... It is therefore the Rehabilitator's burden to prove that PTNA and
ANIC are insolvent and that one of the two alternative elements ... is met." R4320a-21a.

c

On December 30, 2011, Intervenors submitted proposed fmdings of fact and conclusions
of law setting forth in painstaking detail the facts supporting denial of the Petitions. R4360a4755a. Intervenors also submitted Proposed Orders requesting that the Rehabilitator ''take those

c

actions to rehabilitate the [Companies] set forth in the rehabilitation Order of January 6, 2009"
and "discuss" and "consult with" Intervenors regarding "the future rehabilitation of the
[Companies]." R4756a-61a. Intervenors requested the rehabilitation to include voluntary and

c

involuntary actuarially justified premium rate increases and decreases and benefit reduction

c

state an objection. R9962a-69a. The Court accepted Holland as an expert. R9970a. Thereafter,
the Rehabilitator's counsel stated "no objection" to Intervenors' moving the Holland Report into
evidence. R9973a; R14918a-15034a. No objection was posed in response to a long list of
Holland related documents that the Intervenors moved into evidence. Rl0206a-07a.

31

c

c

c

options, including product specific approaches. Id.; see also Op. at

R.

163~64.

The February 7, 2012 Post-Hearing Replies ofthe Parties.

On February 7, 2012, the Rehabilitator submitted 381 more proposed findings and a reply

c

brief ("Rehabilitator's Post-Hearing Reply"). R4763a-4938a. Therein the Rehabilitator stated
that he had the burden ofproofto the Court under 40 P.S. §221.18(a), and that no separate
element regarding his own knowledge or belief exists. R 4918a. He also referred to Intervenors'

c

Proposed Orders. R4928a. Intervenors's own Post-Hearing Reply appears at R4939a-511la.

S.

February 21 and 22, 2012 Closing Arguments.

At closing arguments, the Rehabilitator did not assert that ordering him to consult with

c

Intervenors would exceed the Court's authority. His counsel did concede: "Now, I've heard the
comment ofthe burden is on the commissioner. That's true."

T.

c

R11073a~74a.

The Rehabilitator's May 14,2012 Post-Trial Motion.

On May 14, 2012, the Rehabilitator filed his Post-Trial Motion. R5298a. On June 29,
2012, Intervenors filed an Opposition asserting that the Rehabilitator's Post-Trial Motion was
deficient. R5469a-535a. On July 20, 2012, the Rehabilitator filed a Reply Brief. R5551a-619a.

U.

Rehabilitator's Consent to Payment oflntervenors' Legal Fees and Costs.

On May 18, 2012, Intervenors filed a petition to recover approximately $5 million in

c

legal fees and costs incurred in defending against the Petitions. R5320a. On June 11, 2012, the
Rehabilitator filed a Certificate ofNo Objection to Intervenors' Petition. R5449a. On July 6,
2012, the Court granted Intervenors' petition. R5543a.

c

v.

April 30, 2013 Proposed Rehabilitation Plans.

On July 11 and October 31, 2012, the Court granted the Rehabilitator's July 5 and
October 9, 2010 requests for extensions oftime to submit rehabilitation plans. R5550a; R5648a.

c

R5536a. The Rehabilitator filed proposed plans on April30, 2013. Reh. Br. at 1, nl.
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SUMMARY OF ARGUMENT
This case involves neither a "constitutional crisis" nor an unwarranted usurpation by the
Commonwealth Court of the role of the Rehabilitator in derogation of stare decisis or tenets of

c

administrative law (arguments made by the Rehabilitator for the first time on appeal). While the
hyperbole and misrepresentations employed by the Rehabilitator in the case below have
unfortunately and often found their way into the Rehabilitator's. Brief, no amount or type of

c

creative techniques of persuasion can transform the Order on appeal into anything other than
what it is: the proper result of a thorough analysis by a very careful and knowledgeable judge,
after a lengthy and fair factual hearing, based on precedent of this Court and the trial court's

G

consideration as fact finder of thousands of proposed findings of fact offered by the parties.
The Rehabilitator's assertion that the issues in this appeal "present 'pure question[s] of

c

law' for which the 'standard of review is de novo"' is wrong and surprising, given his willing
participation in a 29-day fact hearing in which he called or presented by deposition ten fact
witness and his submission of259 pages of915 proposed facts. But in another way this

c

suggestion of the irrelevance of the trial court's factual findings is not surprising, because it
permits the Rehabilitator to try to avoid the unmistakably correct factual finding (not contested
on appeal by the Rehabilitator) that the Rehabilitator "acted to frustrate rehabilitation." Op. at 1.

c

And it permits him to try to avoid many other factual findings, including the well-supported
findings regarding the Rehabilitator's failure to pursue a meaningful effort to rehabilitate the
companies and other misconduct and the severe and admitted shortcomings of the actuarial
guesswork on which the Rehabilitator improperly relied. Hyperbole and misrepresentations
aside, the reality of the case is that it involves a conflicted Rehabilitator who is failing to do the
job he was ordered to do by the trial court and is required to do by statute. Instead of acting as a
proper rehabilitator, the Rehabilitator acted to frustrate the rehabilitation. This is an established
33
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and undisputed fact. The suggestion that a rogue judge trampled on the prerogatives of a fair
rehabilitator is not grounded in this record. The Rehabilitator admits that the role of the trial
court was to supervise the Rehabilitator. That is exactly what happened here. And it is exactly

c

what was required, under the unfortunate circumstances of this case.
The Commonwealth Court correctly found that "[t]he Rehabilitator has admitted that he
bears the burden of establishing that one of the prongs of the liquidation standard has been

c

satisfied before a liquidation order may be entered." Op. at 124 (citing R3788a-89a). Indeed, as
the trial court noted: "[t]he Rehabilitator agrees that the standards set forth by this Court in the
Legion case apply here." R3788a; see also R4320a-2la; R4918a. At closing arguments, his

c

counsel conceded: "the burden is on the commissioner. That's true." R11073a-74a. Now
dissatisfied with the decision, the Rehabilitator claims on appeal for the first time in this

c

proceeding that "Legion improperly rewrote §518 by imposing upon the Commissioner the
burden of proving futility or substantial risk of loss by a preponderance of the evidence." Reh.
Br. at 27. This argument, which encapsulates the Rehabilitator's first three questions, has been

G

waived and estopped by his concessions and contrary arguments, has not been preserved, and is
meritless. In addition, the Rehabilitator's appeal brief and those of amici do not comply with the
Rules, effective a waiver of any right to review ofthese improperly presented issues.

c

The Commonwealth Court correctly applied the standard by which rehabilitations are
converted to liquidations. It relied on reasoning specifically adopted by this Court in Legion.
But even under the standard suggested by the Rehabilitator on appeal, this record establishes that

c

the Order denying the liquidation petitions should nevertheless be affirmed.
The complaints about the ordered relief regarding the rehabilitation plans have been

c

waived, have not been preserved, are moot, constitute harmless error or are otherwise meritless.
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ARGUMENT
I.

The Commonwealth Court's Decision Denying The Petitions To Convert The
Companies' Rehabilitations Into Liquidations Should Be Affirmed.

A.

c

The Rehabilitator Presents Issues he did Not Raise in a Timely Manner
Below, so They are Waived.

Many of the issues urged on appeal are belatedly and improperly raised. "Issues not
raised in the lower court are waived and cannot be raised for the first time on appeal." Pa.R.A.P.

c

302(a); see also Foster v. Mut. Fire, Marine and Inland Ins. Co., 531 Pa. 598, 613, 614 A.2d
I 086, 1093 n.3 (1992) ("Mutual Fire If').
The Rehabilitator wrongly asserts that "[a]ll issues presented in this appeal were raised

c

and preserved in that flling[,]" referring to his Proposed Findings at "R4181a-4308a." Reh. Br.
at 15. 13 This assertion should be summarily rejected for the following reasons.
The crux of the Rehabilitator's arguments and the first question he purports to raise in his

c

Statement of Questions Involved is whether the Commonwealth Court violated the "separation of
powers doctrine." Reh. Br. at 4. He likewise alleges that the Commonwealth is in the throes of a
"constitutional crisis." See id. at 19. On these purported grounds, he castigates the
Commonwealth Court. He did not, however, raise these issues below. Nor did he argue below
that following Koken v. Legion Insurance Company, 831 A.2d 1196 (Pa. Cmwlth. 2003), aff'd

e

sub nom. on the basis of the Commonwealth Court's opinion, Koken v. Villanova Insurance
Company, 583 Pa. 400, 878 A.2d 51 (2005) ("Legion"), as he requested the Commonwealth
Court to do, implicates such issues. See Op. at 124; R3788a-89a; R4320a-2la; R4918a.

c
13

This is just one example of improper statements made by the Rehabilitator in his Brief. This
Court should carefully review the Rehabilitator's arguments and citations because his Brief has
not offered a fair representation of the record. See Argument Section I.C.4, infra at 50-52.

c
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The Rehabilitator purports to raise as his second question whether the Commonwealth
Court should have deferred to his "administrative discretion to terminate rehabilitation." Reh.
Br. at 4. He did not raise this issue during pre-trial proceedings or at trial and did not request any

c

purported "administrative discretion."
The Rehabilitator purports to raise as an issue that "Legion improperly rewrote§ 518 ..."
Reh. Br. at 27. "[T]he Commissioner would ask this Court to revisit the issues because, as

c

discussed herein, Legion and the decision on appeal in this case deviated from the judicial
deference contemplated by the General Assembly when enacting Article V." Id at 27 n.12. Not
only did he not raise this issue during pre-trial proceedings or at trial, but he admitted that Legion

c

applies to these proceedings and that in addition to insolvency, he has the burden of establishing
that one of the prongs of the liquidation standard has been satisfied before a liquidation order

c

may be entered. Op. at 124; R3788a-89a; R4320a-21a; R4918a; R11073a-74a.
The Rehabilitator argues that: "Section 518 does not designate the Commonwealth Court
as a fact-finder on reasonable cause. Instead, it is a supervising court applying an abuse-ofdiscretion standard, which the Commissioner did not breach." Reh. Br. at 53. Not only did he
not raise these issues during pre-trial proceedings or at trial, and not request the Commonwealth
Court to apply an "abuse-of-discretion standard," but he admitted that Legion applies here and

c

that he has the burden. Op. at 124; R3788a-89a; R4320a-21a; R4918a; R11073a-74a.
Moreover, the Rehabilitator's cited support to his proposed findings offact filed on December
30, 2011 for the proposition that "all issues presented in this appeal were raised and preserved in

c

that filing" establishes his consent to the Commonwealth Court's role as fact-fmder by
participating in a 29-day hearing, calling or presenting by deposition ten fact witness, and

c

submitting 915 proposed findings of fact for determination. See R4181a-308a; R4770a-917a.
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The Rehabilitator seeks to raise issues regarding the alleged "uniformity" of insurance
laws throughout the states and the NAIC Models. See Reh. Br. at 23-24, 34-37, 56; but cf 56
n.l6. Amici Pennsylvania Life & Health Insurance Guaranty Association and NOLHGA (the

c

"GAs") argue that "Legislatures in every state have adopted a uniform system of insurance
company solvency regulations." GAs' Br. at 11. Not only are these assertions incorrect- a
"model" is not a "uniform" statute- but the Rehabilitator did not raise this issue below.

(

These issues "are waived and cannot be raised for the first time on appeal." Pa.R.A.P.
302(a) (emphasis added); Mutual Fire II, 614 A.2d at 1093 n.3; see also Dilliplaine v. Lehigh
Valley Trust Co., 457 Pa. 255, 257, 322 A.2d 114, 116 (1974) (appellate consideration of issues

c

not timely raised would result in original proceedings "becoming merely a dress rehearsal").

B.

c

The Rehabilitator Has Admitted That Legion Applies and he Bears the
Burden of Satisfying the Liquidation Standard, Waiving These Issues.

In a stunning about face, the Rehabilitator now contends that by following Legion, the
Commonwealth Court "erroneously departs" from "a mandate respected by decades of
jurisprudence until now." Reh. Br. at 17. The Rehabilitator accuses the Commonwealth Court

G

of violating stare decisis. He has, however, waived this issue by his contrary arguments below.
For example, he conceded: "[t]he Rehabilitator agrees that the standards set forth by this
Court in the Legion case apply here." R3788a. "The Rehabilitator has admitted that he has the
burden of establishing that one of the prongs of the liquidation standard has been satisfied before
a liquidation order may be entered." Op. at 124 (citing R3788a-89a). His Post-Hearing Brief

c

conceded: "it is the Rehabilitator's burden to prove that PTNA and ANIC are insolvent and that
one of the two alternative elements ofincreased risk ofloss or futility is met" and that "the
decision whether those elements have been shown is for the Court." R4320a-21a (citing 40 P.S.

c

§ 221.18(a) and Legion, 831 A.2d at 1230). In his Post-Hearing Reply, the Rehabilitator argued
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c

that the Legion standard is "not that the Rehabilitator must show his own knowledge or belief."
R4918a. During closing arguments, the Rehabilitator's counsel conceded: "Now, I've heard the
comment ofthe burden is on the commissioner. That's true." Rl1073a-74a. The Rehabilitator's

c

counsel did not argue that Intervenors had the burden. To the contrary, he argued: "Forget
burdens of proof. Forget who owes what." !d. The Legion case was repeatedly discussed, for
example, where Intervenors moved the Commonwealth Court to take judicial notice of the

c

Rehabilitator's Notice of Appeal filed in the Legion matter, a copy of which is attached hereto as
Appendix A. R10996a-97a; see also R11130a. As it was quite obviously the Rehabilitator's
position during the hearing that Legion should apply, his counsel did not argue that Legion

G

should be reversed or otherwise disregarded, and he did not state any disagreement to
Intervenors' counsel's closing argument that the Rehabilitator had admitted in his briefing that

c

whether he had reasonable cause to believe is irrelevant. See R11130a; Dilliplaine, supra.
Accordingly, the Rehabilitator has waived these new and contrary arguments. See
Brayman Const. Corp. v. Com., Dep 't ofTransp., 13 A.3d 925, 931 n.8 (Pa 2011) (ruling that

c

PennDOT waived right to raise challenge based on substantive test for whether taxpayer standing
exists due to PennDOT specifically disclaiming any intent to challenge standing in its
preliminary objections, and affirmatively conceding standing at hearing); O'Kelly v. Dawson, 62

c

A.3d 414, 421 (Pa. Super. 2013) ("Appellant cannot claim, post hoc, that the trial court erred in
employing the decision-making process that Appellant requested. A decision to pursue one
argument over another carries the certain consequence of waiver for those arguments that could

c

have been raised but were not.") (emphasis added; internal quotation marks omitted).
Further, pursuant to the well-established doctrine of judicial estoppel, a party may not
assert contrary positions in the same or related proceedings. See Sunbeam Corp. v. Liberty Mut.
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c

Ins. Co., 566 Pa. 494, 781 A.2d 1189 (200 1). The court's words in Ligon v. Middletown Area
School District, 136 Pa. Commw. 566, 573-74 (1990) apply with equal force here:

c

Not since Joan [la Pucelle] in Shakespeare's Henry VI, Part I, attempted to defend
herself from a capital charge by proclaiming herself a virgin and then, seeing that
that particular defense was unlikely to prevail, informed the judge that she was
with child, has anyone argued a judicial point with a more breathtaking lack of
concern for consistency.

!d. at 573 (citations omitted).

c

The Rehabilitator maintained below that Legion should apply. The Commonwealth
Court applied it, as it should have. The Rehabilitator's request to now cast that precedent aside
because he is dissatisfied with this decision is precisely the kind of "playing fast and loose" that

c

is subject to the bar of judicial estoppel. Sunbeam Corp., 556 Pa at 500, 781 A.2d at 1192.
Contrary to his current arguments that application of Legion violated stare decisis or is causing a

c

"constitutional crisis," it is the Rehabilitator's own inconsistent positions that threaten the
integrity of the judicial process in this action involving these Companies. See id.
After conceding that the standard set forth in 40 P .S. § 221.18( a) as construed by the
Commonwealth Court and affirmed by this Court in Legion applies to these proceedings and that
it is his burden to meet that standard, the Rehabilitator cannot now argue that the court should
have: (i) applied a standard other than the one set forth in Legion; (ii) placed the burden on the

c

Intervenors; or (iii) applied a standard that is based on "his own" reasonable cause to believe.

c.

The Rehabilitator's Post-Trial Motion and Appeal Brief and the Amicus
Briefs Violate Several Fundamental Rules; This Court Should Disregard an
Amicus Brief That Presents Issues That Have Not Been Preserved by the
Parties, and That Contains Information Not Provided to the Trial Court.
1.

The Rehabilitator's Post-Trial Motion violated Pa.R.C.P. 227.l(b).

The Rehabilitator's Post-Trial Motion raised new issues not raised before the

c

Commonwealth Court's decision and did not state where in the ponderous record he timely
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c
raised the specific grounds for post-trial relief that he now purports to present by way of this
appeal. Consequently, such issues are deemed waived. Pa.R.C.P. 227.1(b)(1) and (2). His
subsequent reply brief could not and did not cure these defects. 14
Explicit requirements must be met when submitting a motion for post-trial relie£ If the

c

requirements are not met, "relief may not be granted." Pa.R.C.P. 227.1(b). See Paul v.

Lankenau Hosp., 524 Pa. 90, 96, 569 A.2d 346, 349 (1990); Frederick v. City of Pittsburgh, 132

c

Pa.Cmwlth. 302, 306, 572 A.2d 850, 852 (1990).
The Post-Trial Motion raised new issues of "deference" and whether the legal standard
and burden of proof set forth in Legion is applicable. R5306a-08a. Thus, these issues are

c

waived. Pa.R.C.P. 227.l(b)(l); Moure v. Raeuchle, 529 Pa. 394, 604 A.2d 1003 (1992) (issue of
negligence waived where appellant only raised issue of informed consent in post-trial motions,

c

not before); Keffer v. Bob Nolan's Auto Service, Inc., 59 A.3d 621, 630 (Pa. Super 2012)
(refusing to hear argument on issue appellant raised "for the first time in his post-trial motion").
The Post-Trial Motion also failed to specify where in the record he raised such issues. Nor could
it have so specified, as the arguments in it constituted a naked reversal of the Rehabilitator's
position during pre-trial proceedings and at trial. Tellingly, the Post-Trial Motion did not
identify and attempt to address the places in the record where the Rehabilitator made contrary
arguments and concessions. R3788a-89a; R4320a-21a; R4918a; R11073a-74a. Thus, these
issues are waived. Pa.R.C.P. 227.l(b)(2); Hinkson v. Com., Dep'tofTransp., 871 A.2d 301,

e

c

14

Empire Trucking Co. v. Reading Anthracite Coal Co., 2013 Pa. Super 148,71 A.3d 923
(2013) (rejecting argument raised for the first time in brief in support of the post-trial motion
because "grounds for post-trial relief must be set forth in a post-trial motion") (citing
Harborcreek Twp. v. Ring, 131 Pa. Commw. 502, 570 A.2d 1367, 1371 (Pa. Cmwlth. 1990)
(same)); Siculietano v. K&B Amusements Corp., 2006 Pa. Super 380, 915 A.2d 130, 132-33 &
n.2 (2006) (issue raised by appellant in brief supporting post-trial motion was waived because it
was not specifically included in post-trial motion itself) (citing Rule 227.1 and collecting cases)).
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303-04 & n.5 (Pa. Cmwlth. 2005) (where PennDOT's post-trial motion raised nine grounds
attacking grant of judgment NOV and four grounds for a new trial, but failed to state how any
grounds had been asserted in pre-trial proceedings or at trial, all issues were waived) (citing Hall

c

v. Jackson, 788 A.2d 390 (Pa. Super. 2001); Moore v. City ofPhiladelphia, 131 Pa.Cmwlth. 586,

571 A.2d 518 (1990), appeal den., 527 Pa. 589, 588 A.2d 511 (1991)).
The Post-Trial Motion also did not raise the "separation of powers doctrine" and alleged

c

"constitutional crisis" issues. Reh. Br. at 4, 17-19,20-22. These arguments are contrary to the
Rehabilitator's admissions. Op. at 124. They are waived by concession, waiver, judicial
estoppel, and failure to preserve by satisfYing the requirements ofPa.R.C.P. 227.1(b)(l) and (2).

c

See Lane Enters., Inc. v. L.B. Foster Co., 551 Pa. 306, 306, 710 A.2d 54,54 (1998) ("If an issue

has not been raised in a post-trial motion, it is waived for appeal purposes.").

c

The consequences for failing to comply with Pa.R.C.P. 227.l(b) are severe and explicit,
the post-trial motion "may not be granted." !d.; Com. v. TAP Pharm. Prods., Inc., 36 A.3d at
1186 ("The Commonwealth's failure to indicate where in the ponderous transcript the trial judge
made his erroneous rulings interferes with our ability to efficiently review the request for a new
trial[.] For this reason, the request for a new trial should be deemed waived. Pa.R.C.P. No.
227.1 (b)(2)"), citing Estate ofHicks v. Dana Cos., LLC, 2009 Pa. Super 220, 984 A.2d 943

c

(2009), appeal den., 19 A.3d 1052, 19 A.3d 1051 (Pa. 2011) (appellants' failure to cite to the
place in the record where they objected to the trial court's preclusion of evidence resulted in
waiver); see also Hinkson, 871 A.2d at 303-304 & n.5.

c

The Rehabilitator did not comply with these fundamental procedural rules and the
consequence of waiver should apply. Accordingly, the foregoing issues are deemed waived and

c

not preserved pursuant to Pa.R.C.P. 227.1(b)(l) and (2). Pa.R.A.P. 302(a), entitled "Requisites
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for Reviewable Issue," enforces the waiver consequence as an appellate matter.
2.

c

The Appeal Brief and the Amicus Briefs do not comply with Pa.R.A.P.
2116(a), 2119(a) and 2119(d), and the Amicus Briefs do not comply
with Pa.R.A.P. 531(a) and other important requirements.

Pursuant to Pa.R.A.P. 2116(a) and 2119(a), IS this Court should decline to consider any
questions that are not stated in a party's statement of questions involved, or fairly suggested
thereby, in addition to being set forth in a readily identifiable corresponding argument section.

c

The Rehabilitator's Brief lists four questions, but contains five main argument parts, none
of which is under the heading of the question being addressed, in violation of Pa.R.A.P. 2119(a).

See Estate ofLakatosh, 441 Pa. Super. 133, 656 A.2d 13 78, 1380 n.2 (1995).

c

The Rehabilitator has mischaracterized his own brief by asserting that "[t]he issues in this
appeal concern statutory construction and present pure question[s]of [sic] law." Reh. Br. at 3.
The Rehabilitator then proceeds to argue factual questions- none of which is actually stated

c

among his four Question Involved - by sprinkling as apparent afterthoughts references to the
competency of evidence, witness credibility, and evidentiary issues throughout his Brief. He
argues that "[t]he lower court ignored ... competent evidence." Id. ·at 47. But none of his
Questions Involved requests any review of the Commonwealth Court's factual findings. See id.
at 4. The Rehabilitator also makes arguments regarding witness credibility and evidentiary
determinations, see id. at 45, 51-52, and that certain rulings "had no basis in law or fact." Id. at
50 (emphasis added). For example, the Rehabilitator improperly presents arguments regarding
Bodnar's exclusion, see id. 45-46, and that the Commonwealth Court should have found that the

c

c

IS Pa.R.A.P. 2116(a) provides: "[nJo question will be considered unless it is stated in the
statement of questions involved or is fairly suggested thereby. Pa.R.A.P. 2119(a) provides:
"[t]he argument shall be divided into as many parts as there are questions to be argued; and shall
have at the head of each part-in distinctive type or in type distinctively displayed-the
particular point treated therein ...."(emphasis added).
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Rehabilitator selected from among "reasonable expert positions." Id. at 46. These issues are
waived as not raised or fairly suggested by his Statement of Questions Involved. Pa.R.A.P.
2116(a); O'Neill v. W.C.A.B., 29 A.2d 50, 59 n.5 (Pa. Cmwlth. 2011) (failure to raise issue in

c

Statement of Questions Involved section ofbriefresulted in waiver); Com. v. Harris, 979 A. 2d
387, 397 (Pa. Super. 2009) (failure to include issue in Statement of Questions Involved was one
of multiple reasons for finding issue was waived); Saint Joseph Hosp. v. Berks County Bd. of

c

Assessment Appeals, 709 A.2d 928, 936 n.7 (Pa. Cmwlth. 1998) (issue argued but not raised or
suggested in the Statement of Questions Involved was waived, citing Pa.R.A.P. 2116(a)). Nor
did the Rehabilitator provide a synopsis of all evidence with requisite citations necessary to

c

review the exclusion of Bodnar's report, and to review the Commonwealth Court's factual
findings regarding the testimony of the Rehabilitator's experts. Thus, these questions are also

c

waived by Pa.R.A.P. 2119(d). 16 Further, the Rehabilitator cites no legal authority to support any
arguments regarding the admission or exclusion of evidence. Thus, these undeveloped
arguments are also waived by Pa.R.A.P. 2119(a). Shay v. Flight C. Helicopter Services, Inc.,

G

2003 Pa. Super 86, 822 A.2d 1, 13 (2003) (challenges to trial court's evidentiary rulings waived
by failure to cite authority).
Likewise, part VII.C.3.b. of the Rehabilitator's Brief purports to raise witness credibility

c

issues and questions regarding whether the Commonwealth Court ignored "competent evidence."
Reh. Br. at 46-52. Perhaps suggesting that more than 29 hearing days were needed, he argues:
"[t]he court's refusal to allow the Commissioner every opportunity to present testimony and

c

evidence to demonstrate reasonable cause is reversible error." !d. at 53. Part VII.C.3.B. makes

16

c

Pa.R.A.P. 2119(d) provides in pertinent part: ''when the finding of, or the refusal to fmd, a
fact is argued, the argument must contain a synopsis of all the evidence on the point, with a
reference to the place in the record where the evidence may be found."
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c
arguments regarding competency of evidence regarding the alleged futility of rehabilitation that
are not stated or fairly suggested by the Rehabilitator's Statement of Questions Involved and do
not contain a synopsis of all evidence on the point that is contained in the record or even

c

addressed in the Commonwealth Court's Opinion. See Reh. Br. at 4, 46-52. Part VII.D.l. argues
factual points with respect to Volkmar's and Holland's testimony and the competence of
evidence. Reh. Br. at 54-55. All of these arguments violate Pa.R.A.P. 2116(a) and 2119(d)

c

because they are not "stated in the statement of questions involved or [] fairly suggested thereby"
and do not "contain a synopsis of all the evidence on the point, with a reference to the place in
the record where the evidence may be found." Thus, they are waived.

c

The amicus briefs are similarly flawed. It is well established that to the extent an amicus
"brief would raise issues not implicated in the presentations of the parties," this Court "of course

c

will not reach those issues." Holt v. 2011 Legislative Reapportionment Comm 'n, 67 A.3d 1211,
1225 n.12 (Pa. 2013). The GAs' Brief, however, does not include any Statement of Questions
Involved. Nor does it adopt the Rehabilitator's questions. In any event, not a single issue that
the GAs' Brief purports to raise actually is raised or fairly suggested by the Rehabilitator's
Statement of Questions Involved. Intervenors and this Court are left to guess which arguments,
if any, the amici intended to correspond to the Rehabilitator's questions, frustrating review and

0

waiving these questions. See Pa.R.A.P. 531 (a) 17 and 2116(a).
Specifically, the first three argument parts in the GAs' Brief are devoted to the GA laws,
a subject that is not raised or fairly suggested by the Rehabilitator's Statement of Questions

c

Involved. The last argument part of the GA's Brief pertains to purported errors by the trial court
17

c

Pa.R.A.P. 531(a) provides in pertinent part: "[a]nyone interested in the questions involved in
any matter pending in an appellate court, ... although not a party, may, ... , file a brief amicus
curiae in regard to those questions." (emphasis added).
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in admitting and excluding evidence, a topic that also is not raised or fairly suggested by any of
the Rehabilitator's four questions. The GAs' Brief fails to cite any authority in support of any
arguments that the trial court erred with regard to the admission or exclusion of evidence. These

c

undeveloped arguments, therefore, are waived under Pa.R.A.P. 2119(a). Shay, 822 A.2d at 13.
Moreover, none of these issues were preserved and properly raised by the Rehabilitator. An
"amicus cannot raise issues in an appeal which have not been preserved or raised by the parties

c

themselves." Com. v. Allshouse, 614 Pa. 229, 36 A.3d 163, 179 n.l8 (2012). 18
Furthermore, the GAs' Briefimproperly contains information that was not provided to
the Commonwealth Court, including irrelevant articles and other information created after the

c

hearing commenced, as well as documents marked as exhibits that were not actually admitted
into evidence by the Commonwealth Court. See GAs' Brief at 9 & n.l, 10 & n.2, 12 & n.3-5,

c

13-14, and 18-20 & n.lO, Exhibits 1-3. The GAs' Brief constitutes an improper post-hearing
attempt to introduce new information into the record. 19 "An amicus brief that contains
information which was not provided to the trial court will not be relied upon by the appellate
court." Com. v. Brown, 26 AJd 485, 491 n.3 (Pa. Super. 2011). Accordingly, this Court should
18

0

c

The Rehabilitator's Brief refers to a motion to introduce ''updated" financial and claims data
mid-hearing. Page 23 ofthe GAs' Br. refers to the "August 31, 2011 Rehabilitator's Motion."
The Rehabilitator does not bother to refer to the motion in his argument, and neither brief
identifies the motion by name. The title of the motion that they do not even bother to properly
identify is: "Motion of the Rehabilitator For Permission To Conduct Additional Discovery For
Use At Trial, In The Form of Interrogatories And To Supplement Its Prior Fact And Expert
Testimony And To Offer Into Evidence Additional Expert Testimony" filed on August 31,2011.
This issue is waived under Rule 2116(a) as it does not appear in the Rehabilitator's Statement of
Questions Involved, and under Rule 2119(a) due to the failure to develop an argument, including
with appropriate citation to authorities.
19

c

None ofthe three exhibits to the GAs' Brief were admitted into evidence by the
Commonwealth Court at the hearing and are not evidence of record. Commonwealth v. Casper,
481 Pa. 143, 155 (Pa. 1978) ("In support ofhis argument, appellee has also submitted to this
Court, in an appendix to his brief, several newspaper articles not part of the record below. This
conduct is disapproved. An appellate court cannot consider facts not of record.").
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also disregard the information in the GAs' Brief that was not provided to the Commonwealth
Court.
Although the NAIC's Brief adopts the Rehabilitator's Statement of Questions Involved,

c

see NAIC Br. at 1, it nonetheless contains five main argument parts, none of which is under the
heading of the questions presented by the Rehabilitator, leaving Intervenors and this Court to
guess which arguments, if any, it intended to correspond to the Rehabilitator's questions.

c

Furthermore, the NAIC's Brief purports to raise at least six issues that are not raised or fairly
suggested by the Rehabilitator's Statement of Questions Involved.
First, the NAIC purports to raise as an issue whether "the Commonwealth Court's

c

decision could adversely affect the uniformity of state-based regulation of insurance." NAIC Br.
at 5-8. Second, despite the Rehabilitator's assurance that "this appeal presents pure questions of

c

law," see Reh. Br. at 3, the NAIC purports to attack factual findings of the Commonwealth Court
by arguing that the Companies' fmances "were in complete disarray," see NAIC Br. at 14.
Third, the NAIC argues that "the NAIC believes that Bodnar's testimony is important and
enlightening, and should be considered by the Court." Id. at 15 n.ll. Fourth, the NAIC
challenges the Commonwealth Court's factual findings based on the credibility of the expert
testimony offered. See id at 14-16. Fifth, theN AIC seeks to raise the question of whether the

c

Commonwealth Court went beyond its role "judging solely from the length of the opinion." Id.
at 16. Sixth, the NAIC seeks to raise factual questions regarding whether "the necessary rate
increase could be achieved." ld. at 27-29. None of these issues are raised or fairly suggested by
the Rehabilitator's questions adopted by the NAIC. Accordingly, these questions are waived
under Pa.R.A.P. 531(a) and 2116(a).

c

Furthermore, the GA's Brief at page 5 and the NAIC's Brief at, inter alia, pages 3-4, 8-
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14, and 30-31 purport to present issues regarding the applicable legal standard and burden that
are contrary to the Rehabilitator's concessions below, and that the Rehabilitator failed to
preserve for review or has waived. Accordingly, the Court should also disregard the amicus

c

briefs to the extent they seek to raise issues not preserved or raised below, or that the
Rehabilitator has waived by concession or by violations of the Rules. See Alliance Home Health

ofCarlisle v. Bd. ofAssessment Appeals, 591 Pa. 436,461 n.8, 919 A.2d 206,221 n.8 (2007)

c

(refusing to evaluate constitutional challenge to statute because "it is settled that an amicus
'cannot raise issues that have not been preserved by the parties"') (quoting Stilp v.

Commonwealth, 588 Pa. 539,905 A.2d 918,928 n.l4 (2006)); Com. v. Cotto, 562 Pa. 32,753

c

A.2d 217, 224 n.6 (2000) ("Defender Association ofPhiladelphia, raises several issues in its
brief in support of appellant that appellant has not raised. An amicus curiae is not a party and

c

cannot raise issues that have not been preserved by the parties.") (citing Pa.R.A.P. 531(a)).

3.

The Rehabilitator's Briefviolates Pa.R.A.P. 2117(c) and 2119(e).

The Rehabilitator's Brief fails to adequately state the place of raising or preservation of
issues and fails to "specify" "such pertinent quotations of specific portions of the record, or
summary thereof, with specific reference to the places in the record where the matter appears"
"as will show that the question was timely and properly raised below so as to preserve the

c

question on appeal" as required by Pa.R.A.P. 2117(c) and 2119(e). (emphasis added). The
Rehabilitator asserts that "[a]ll issues presented in this appeal were raised and preserved in that
filing" citing R4181a-4308a. Reh. Br. at 15. This vague citation to a 127-page range of

c

proposed findings does not comply with Pa.R.A.P. 2117(c), as that Rule requires specificity.
Specifically, the Rehabilitator's Brieffails to adequately specify where in the 16,000+
page Reproduced Record he raised and preserved the: (1) "separation of powers doctrine" in his

c
first Question; (2) "administrative discretion to terminate rehabilitation" argument in his second
47

c

Question; (3) argument regarding the applicable standard and burden in his third Question; and
(4) argument that the ordered relief regarding the rehabilitation plans exceeded the
Commonwealth Court's "oversight authority under Article V" in his first and fourth Questions.

c

See, e.g., Reh. Br. at 4. Significantly, the Rehabilitator fails to specify where he raised and
preserved the contention encapsulating his first three questions that, by following Legion, the
Commonwealth Court "erroneously departs" from "a mandate respected by decades of

c

jurisprudence until now." Reh. Br. at 17. Accordingly, these questions are waived. Pa.R.A.P.
2117(c) and 2119(e); Empire Trucking Co. v. Reading Anthracite Coal Co., 2013 Pa. Super 148,
71 AJd 923 (2013) ("Appellant does not cite any place in the record where Appellant actually

c

raised the doctrine that it now asserts. See Pa.R.A.P. 2119(e)"); Magette v. Goodman, 2001 Pa.
Super 70, 771 A.2d 775, 781 (2001), appeal den., 567 Pa. 762, 790 A.2d 1017 (2001) (violations

c

ofPa.R.A.P. 2117(c) and 2119(e) resulted in waiver); In re Griffin, 456 Pa. Super. 440, 690 A.2d
1192, 1207-08 (1997) (even constitutional questions may be waived by violation of Pa.R.A.P.
2117(c)).
Had the Rehabilitator's Brief complied with Pa.R.A.P. 2117(c) and 2119(e), it would
have been readily apparent that he waived his first three Questions by admitting that he had the
burden of establishing that one of the prongs of the liquidation standard has been satisfied before

0

a liquidation order may be entered. His omission of places in the record where he made
concessions and arguments regarding the applicable standard and burden contrary to those he
advances on appeal are omitted from his Brief. The Rehabilitator cites only his December 30,

c

2011 Proposed Findings at R4181 a-4308a as the place where he preserved all issues, while
omitting citation to his December 30, 2011 Post-Hearing Brief in which he requested the

c

Commonwealth Court to apply Legion. R4320a-21a. He omits citation to his November 16,
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2010 Memorandum (R3788a-89a) and February 7, 2012 Post-Hearing Reply (R4918a), as well
as to the February 21 and 22, 2012 closing argument transcripts where he conceded the points
that Legion applies to this action and that he bears the burden. R11 073a-74a. The omissions

c

from the record frustrate review by this Court of the manner in which the Rehabilitator waived,
rather than raised and preserved, issues that he now presents in this appeal.
Further, with regard to Dr. Holland, the Rehabilitator asserts that he: ''filed a Motion to

c

Preclude Dr. Holland from testifying on the basis that his testimony was speculative." Reh. Br.
at 15 n.15. In violation ofPa.R.A.P. 2117(c), the Rehabilitator cites only R5961a-62a, a hearing
transcript, but fails to cite the place in the record where Holland's Report appears and how

c

Intervenors' opposed the Rehabilitator's motion. This deprives the Court of any ability to
evaluate what evidence was sought to be admitted and the arguments advanced by both parties

c

on the issue. The Rehabilitator's footnote 15 is insufficient under the Rules. See Eltoron, Inc. v.
Zoning Hearing Bd. ofCity ofAliquippa, 729 A.2d 149, 153 (Pa. Cmwlth. 1999), appeal den.,

563 Pa. 632, 758 A.2d 664 (2000) (issue waived where appellant's brief failed to contain cites to
record demonstrating where issue was preserved for appeal and where only discussion of issue
was in one footnote in appellant's trial brief as violating Pa. R.A.P. 2117(c) and 2119(e)).
In addition, the Rehabilitator omits reference to "[t]he way in which [issues] were passed

c

upon by the court." Pa.R.A.P. 2117(c)(3). For example, his Brief does not address the
Commonwealth Court's ruling that he has admitted that Legion applies and he bears the burden.
Op. at 124. Likewise, the Rehabilitator represents that "Legion was affirmed per curiam," see

c

Reh. Br. at 27 n.l2, but omits that this Court affirmed Legion per curiam "on the basis of the
Commonwealth Court's opinion." Op. at 30 n.18. Furthermore, his Brief assigns error to the
May 3, 2012 Order regarding the "timing" for submission of rehabilitation plans, while omitting
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c

reference to the Commonwealth Court's Orders extending his deadline to submit proposed
rehabilitation plans. R5550a; R5648a. The Rehabilitator also neither fully nor accurately
addresses the way in which evidentiary issues were presented at trial and how the

c

Commonwealth Court passed upon them. See, e.g., Reh. Br. at 15, 16, 45, 52-53.
With regard to Bodnar, the Rehabilitator states that the Commonwealth Court excluded
Bodnar's report and testimony as untimely "notwithstanding that it was produced more than

c

three weeks pre-hearing" and on the grounds that it was "not a rebuttal to Volkmar's testimony."
Reh. Br. at 45 (citing Op. at 40-41). However, the Opinion discussed the exclusion of Bodnar's
report and testimony "for several reasons" not all referenced and treated by the Rehabilitator's

c

Brief.
Accordingly, the deficiencies in the requisite statements of the place of raising or

c

preservation of issues, and the failure to accurately refer to the way the issues he purports to
present were passed upon by the Court, waive each ofthe above issues. Pa.R.A.P. 2117(c) and
2119(e).

4.

The Rehabilitator's further violations of Pa.R.A.P. 2117(a)(4),
2117(d), and 2119(d) and misleading citations are prejudicial.

The Rehabilitator has not offered a fair representation of the record in his quest for
liquidation. The mischaracterization ofthe record in the Rehabilitator's proposed findings 20

G
20

c

Examples abound: Op. at 4-5 & n.2 (rejecting as "unfounded" claims "that management
'masked the true financial condition of the Companies and that the truth was only unearthed by
the Rehabilitator's careful examination"; explaining mischaracterization); 45 n.21 (rejecting
Rehabilitator's proposed findings regarding testimony oflntervenors' expert as a manipulation);
55 n.26 (Rehabilitator's claims that Milliman's approach demonstrated its ''consideration of
balancing responsiveness with stability" contradicted by Mohoric's own testimony); 85-86 n.34
(Minches did not make statement in testimony as cited by Rehabilitator; other proposed findings
regarding Minches were also "not completely accurate."); 113 (rejecting "Rehabilitator's
proposed finding that Volkmar 'refused' to give an opinion that he was 'reasonably certain' that
his proposed rate increases were feasible"; explaining why assertion was misleading); 160 ("[t]he
Rehabilitator refers, repeatedly, to the Companies' 'severe insolvency.' This was not a term
50

c

c

continues in his Brief. 21 The hyperbole, 22 misleading citations, and mischaracterizations of the

used by any actuary who testified in this proceeding. The Rehabilitator has taken it up in the
effort to convey a sense of urgency that simply does not exist.")

c

c

c

c

21

For example: see Reh. Br. at 6 (characterizing policies as "poorly underwritten"; cited
testimony does not so refer to policies); 6 (characterizing Companies' financial condition in the
early 2000's as "deteriorating rapidly"; citation does not discuss rate of change in Companies'
finances; see also, e.g., Op. at 160 (rejecting similar claims)); 6 n.S (stating, "record reflects that
Consumer Reports observed that the policies were priced at half their value[.]"; however, at cited
testimony, R6357a-58a Waite testified that Consumer Reports (which was never produced or
introduced as exhibit), allegedly referred to one ofPTNA's policies, not all of their policies, and
testimony two pages later established that Waite did not believe the Companies intentionally
underpriced any policies, see R6360a); 7 (stating, "[i]n 2001 and 2002, state regulators began
suspending the Companies' licenses ... ";cited support does not refer to license suspension;
compare Op. at 20 ("PTNA and ANIC paused writing business for six months .... ")); 7 (stating
Companies retained Milliman "to help develop the plan"; cited support does not refer to plan); 78 (stating, "average per-policy cumulative rate increase over the years has been approximately
100%"; cited testimony does not support assertion as Mohoric discussed only one Old Co
policyholder and then purportedly extrapolated that average rate increase for "an average case
for the average Old Co policyholder with these daily benefits" was roughly 100%); 9-10 & n.8
(alleging that management "withheld facts"; cited testimony does not support such assertions;
see Op. at 4-5 & n.2); 11 (stating, in heading without citation, that "Three Commissioners
Pursued Liquidation of the Companies"; text beneath heading refers only to Commissioner
Ario ); 11 (assertions in sentence beginning "Milliman then undertook a detailed review ... "
unsupported by cited evidence); 12 (listing negative surplus for ANIC attributed to Milliman as
"44-135 million"; cited testimony of DiMemmo referred to negative "35-145 million"); 14
(contending, "E&Y's David Minches validated Milliman's work and conclusions."; compare Op.
at 85 (Minches testified that E&Y's "report was issued to comply with a directive from a
principal of the firm that with regard to Milliman's work, '[n]o matter what, we cannot opine on
the reasonableness of anything, including the weather, and cannot have a conclusion on
anything."'); 47 (mischaracterizing PTAC Director William Hunt's testimony; compare Op. at
114 n.44 (review of Hunt's testimony reflects position that approval for multiple successive
yearly rate increases is possible in rehabilitation based on what was done for the SHIP business).
22

e

c

By way of example: Hyperbole: The Commonwealth Court 'judicially directed a deepening
ofthe Companies' undisputed insolvency." Reh. Br. at 19. Fact: The Rehabilitator's "decision
to forego new premium rate increase filings cost the Companies hundreds of millions of dollars."
Op. at 35. Hyperbole: Referring to corrective action as "informal regulator-supervised
rehabilitation." Reh. Br. at 10. Fact: A "correction" is not a "rehabilitation." Op. at 148.
Hyperbole: "After an additional eight months of efforts to salvage the Companies under court
supervision, in September 2009, then-Commissioner Ario determined that liquidation was
necessary to protect policyholders and the public." Reh. Br. at 13. Fact: Commissioner Ario
"has not undertaken a meaningful effort to rehabilitate the Companies and, to the contrary, has
acted to frustrate rehabilitation." Op. at 1. Nor was his decision to seek liquidation based upon
the substantial risk ofloss prong. See, e.g., Op. at 125-26. Hyperbole: the Opinion
51

c
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c

Opinion cannot serve as support for reversal of the Order on appeal. It is unfortunate and
prejudicial that this Court has been presented with an Appellant's Brief that does not comply
with many fundamental Rules, as discussed as above, and also does not present a fair

c

characterization ofthe record and the Court's Opinion in violation ofPa.R.A.P. 2117(a)(4),24
2117(d),

c

G

c

c

c

25

and 2119(d). 26 Included among these violations of these Rules are assertions and

"erroneously departs" from "a mandate respected by decades of jurisprudence until now." Reh.
Br. at 17. Fact: the Commonwealth Court followed Legion, a decision that this Court affirmed
per curiam on the basis of the Commonwealth Court's opinion, and that the Rehabilitator has
admitted applies and requested the Commonwealth Court to apply. Op. at 124. Hyperbole: "In
this case, not one, not two, but three Commissioners-the combined independent expert
judgment of three specialist regulators appointed in two separate administrations--saw the need
for, and so sought, liquidation for these failed insurers." Reh. Br. at 66. Fact: Commissioner
Arlo was the only Commissioner involved in the decision to file the Petitions and to testify at
trial regarding the decision. Neither acting Commissioner Pratter (who served when the hearing
began) nor current Commissioner Consedine (who was in office when much of the hearing
occurred) testified.
23

For example, the Rehabilitator's Brief at page 16 alters the meaning of the Opinion through
the omission of the preceding sentence and insertion of bracketed text asserting: "Holland 'could
not specify when [any medical] advance will significantly impact the Companies' claims,'"
citing Op. at 101. The Rehabilitator similarly and incorrectly asserts that "Holland could not
identify a single medical advance with any degree of certainty, id., and the court acknowledged
that he failed to specify when such an advance will significantly impact the Companies' claims."
Reh. Br. at 52. But review ofthe Opinion at 97-99 and 101-02 shows that the Court stated no
less than six times that Holland opined within "a reasonable degree of medical certainty" as to
numerous medical advances, both past and continuing, that have had and will have a beneficial
impact on future claim costs ofPTNA and ANIC. The Rehabilitator asserts that Volkmar's and
Holland's opinions "[did] not reflect the Companies' experience over the past decade," citing
Op. at 113. Reh. Br. at 16. However, the cited page 113, is devoid of any discussion of Holland.
With regard to Volkmar, the Commonwealth Court simply observed that Volkmar was not trying
to show the Companies' experience over the past decade but was trying to indicate rate need and
various ways rate need could be achieved. The Rehabilitator asserts that the Court opined that
the Rehabilitator "was not entitled to rely on Mohoric's opinion, Op. at 102-121." Reh. Br. at
16. The Court did not so opine. It found Milliman's results and projections to be "unreliable."
Op. at 103 and 157.
24

Pa.R.A.P. 2117(a)(4) requires statement of"all the facts which are necessary to be known in
order to determine the points in controversy" with substantiating record references.

25

Pa.R.A.P. 2119(d) provides that "[w ]hen the finding of, or the refusal to find, a fact is argued,
the argument must contain a synopsis of all the evidence on the point, with a reference to the
52
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arguments that cite testimony or evidence that either does not support the cited proposition or
that the Commonwealth Court has firmly rejected as fact fmder based on competent evidence to
the contrary. The Rehabilitator's Brief makes such assertions: (i) without a synopsis of all the

c

evidence on the point with appropriate citations; (ii) without stating all facts necessary to
determine the point raised; and (iii) omitting the way that the Commonwealth Court passed upon
the issue.
For example, with regard to his "asset depletion" argument, see Reh. Br. at 44-45, at trial,
the Rehabilitator's evidence in support of asset depletion ultimately relied upon Milliman's asset
projections set forth in Attachment E of Milliman's Rebuttal Report, as described in two

c

paragraphs of the report. Op. at 126; R12924a. The Rehabilitator's Brief fails to mention that
there is uncontroverted evidence that the projections in Attachment E have already been

c

invalidated by actual experience. Specifically, these critical projections have already proven to
be off by tens of millions of dollars to the benefit of the Companies over just the near term, and
"[a]t trial, Mohoric acknowledged that he himself no longer had confidence in the numbers in
Attachment E projected for 2012." Op. at 126; R10831a-32a; see also Op. at 11, 154.
Undaunted by this fact, the Rehabilitator has instead chosen to simply omit it by arguing that
"[ c]ontinued rehabilitation would diminish the assets available to pay either the claims of such

c

policyholders [who have not yet filed a claim] ... or to compensate the guaranty associations
that would cover claims during a liquidation.... " Reh. Br. at 44. The Rehabilitator's Brief cites
the Opinion at 133 (which does not support any such assertion), while omitting reference to the

c

way the Commonwealth Court specifically passed on the point of the lack of evidentiary support

place in the record where the evidence may be found."

c

26

Pa.R.A.P. 2117 (d) requires a statement regarding how the court passed upon an issue.
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for the Rehabilitator's "diminishment of assets" premise at page 126-27 of the Opinion.
Likewise, the Rehabilitator argues that "the record confirms that guaranty association
coverage would provide greater coverage for most policyholders than they likely would have

c

received in rehabilitation." Reh. Br. at 43 (citing DiMemmo's testimony at R6648a-49a; and
Mohoric's testimony at R7918a-2la; R8047a-49a; R842la-23a). The Rehabilitator further
argues that "PTNA only held assets sufficient to pay not more than $140,000 in rehabilitation."

c

Reh. Br. at 43 (citing Mohoric's testimony at R8437a). DiMemmo's cited testimony at R6648a49a does not support this assertion at all. Therein, DiMemmo testified that he agreed, both when
the document was prepared as well as at the time of trial, with the statement at page 2 of Ex. R-

c

886, the Rehabilitator's July 24, 2009 Supplemental Memorandum, that "Guaranty Association
Coverage Is Insufficient to Fully Protect PTNA's Policyholders." R6648a (DiMemmo testifying

c

regarding R656a, July 24, 2009 Supplemental Memorandum). As the Rehabilitator's arguments
in that memorandum make clear: "[e]xamination of current claims illustrates the serious
inadequacy of the guaranty association as protection for PTNA's insureds," see R658a, and "the
guaranty association coverage available to PTNA's policyholders does not provide adequate
protection for many of its policyholders." R671a.
The remainder of the cited testimony in support of the propositions is Mohoric's

0

testimony regarding Milliman's projections. Mohoric's testimony does not support the
proposition for many reasons set forth in painstaking detail in Intervenors' Post-Hearing
submissions, none of which is stated or synopsized with references to the record by the

e

Rehabilitator's Appeal Brief in violation ofPa.R.A.P. 2117(a)(4) and 2119(d). Moreover, the
Rehabilitator fails to comply with Pa.R.A.P. 2117(d) by stating the way in which the
Commonwealth Court passed upon the issue of the support in the record for any asserted fact
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grounded in Milliman's projections. The Commonwealth Court rejected Milliman's projections.
The Rehabilitator has violated these Rules by advancing arguments on appeal based on
assertions that are not grounded in the record, without addressing all facts necessary for this

c

Court to determine the points in controversy, and without a statement regarding the way the
Commonwealth Court passed on the issue, frustrating this Court's review and prejudicing
Intervenors. Accordingly, the Rehabilitator's arguments premised upon his contention that
Milliman's projections are accurate should be deemed to be waived in this appeal.

D.

The Commonwealth Court Applied The Correct Standard And Burden.
1.

G

The statutory standard to convert a rehabilitation into a liquidation.

Section 518 of Article V of The Insurance Department Act of 1921, Act of May 17, 1921,
P.L. 789, added by Section 2 of the Act of December 14, 1977, P.L. 280, as amended, 40 P.S.
§§ 221.1-221.63 ("Article V") and the cases construing it govern the termination of

c

rehabilitation, including (a) termination of rehabilitation and conversion into liquidation
proceedings and (b) termination of rehabilitation for the reason that rehabilitation has been
accomplished. See 40 P.S. § 221.18(a), (b). 27
Section 518(a) governs the conversion of rehabilitation to a liquidation:
(a) Whenever he has reasonable cause to believe that further attempts to
rehabilitate an insurer would substantially increase the risk of loss to creditors,
policy and certificate holders, or the public, or would be futile, the rehabilitator
may petition the Commonwealth Court for an order of liquidation. A petition
under this subsection shall have the same effect as a petition under section 520.
The Commonwealth Court shall permit the directors to take such actions as are
reasonably necessary to defend against the petition and may order payment from
the estate of the insurer of such costs and other expenses of defense as justice may
require.

0

e

40 P.S. § 221.18(a) (emphasis added).
27

Article V is not codified. Citations to "Section 221.xx" refer to the unofficial codification
produced by West Publishing Company.
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The Rehabilitator may not file petitions under Section 518(a) unless he has "reasonable

c

cause to believe that further attempts to rehabilitate an insurer would" meet one of the two
elements ofthe liquidation standard. !d. (emphasis added). lfthere have been legitimate prior

c

attempts to rehabilitate, and if he does have such reasonable belief and files a petition for an
order of liquidation, the Rehabilitator as the moving party has the burden of proof at the hearing
to satisfy the Commonwealth Court that a liquidation order should be entered. First, the

c

Rehabilitator must prove insolvency as of the date the petition for liquidation was filed. The
Rehabilitator's next burden is to demonstrate that "further attempts to rehabilitate an insurer
would" (i) "substantially increase the risk ofloss to creditors, policy and certificate holders, or

c

the public" or (ii) "be futile." Op. at 1-2; 158-59 (citing Section 518 of Article V, 40 P.S.
§221.18(a); Legion, 831 A.2d at 1229-30).
A petition under Section 518(a) has the same effect as a petition under Section 520 in that

c

both require a hearing in the Commonwealth Court, see Section 520(b), and, should the
Commonwealth Court grant a petition for a liquidation order under Section 518(a), the resulting
liquidation has the same effect as liquidation order entered under Section 520. However, Section
518 contains specific standards that must be met as well as other due process protections that are
not explicitly referenced under Section 520. For example, Section 518(a) requires there to have

c

been "attempts to rehabilitate." Without prior attempts to rehabilitate, conversion of
rehabilitation to liquidation generally would be premature absent extreme circumstances.

28

Section 518(a) also states two alternative prongs of the liquidation standard by which the

e

28

See Op. at 137 ("The Court recognized in Legion that there are extreme circumstances where
futility might be established even without the adoption of a formal plan of rehabilitation. The
Court contemplated circumstances where 'the insurer's fmances are in total disarray, loss
reserves against claim liabilities are drastically understated and investments chimerical.") (citing
Legion at 1245). The Commonwealth Court disagreed as a factual matter that the case of these
Companies' fmances are one ofthose extreme circumstances. Op. at 137; see also id. at 138-58.
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Commonwealth Court's determination is guided: that "further attempts to rehabilitate an
insurer" (i) ••would substantially increase the risk ofloss to creditors, policy and certificate
holders, or the public" or (ii) "'would be futile." 40 P.S. § 221.18(a). Additionally, Section

c

518( a) specifies the right of directors to take necessary actions to defend against the petition and
to obtain recompense as justice requires at the discretion of the Commonwealth Court.29 See id.
The Commonwealth Court has the exclusive jurisdiction and authority to: determine

c

delinquency proceedings, supervise the Rehabilitator in rehabilitating an insurer, and guide the
rehabilitation process through to its successful conclusion including by modifying rehabilitation
plans and approving them as so modified, and by making the finding that rehabilitation has been

c

accomplished and releasing a company from rehabilitation. See Sections 504(a) and (d), 516(d),
and 518(b) of Article V, 40 P.S. §§ 221.4(a) and (b), 221.16(d), 221.18(b).

30

Specifically, Article V vests in the Commonwealth Court the authority to issue

c

rehabilitation orders, supervise the rehabilitation process, direct the administration of the
insurer's assets pursuant to its orders and to make and enforce a decision rejecting a liquidation
petition and continue rehabilitation by issuing appropriate orders. See 40 P.S. §§ 221.4
29

The Rehabilitator's remark at page 18 ofhis Briefthat '"receivership is not two-party civil
litigation" is curious given this express right to defense and the number of civil litigations that
have arisen in receivership actions in this Commonwealth over the years.

c

c

c

30

In the rehabilitation of Mutual Fire Insurance Company, the Commonwealth Court's
directives to the Commissioner included: (i) "to prepare a notice of hearing to be sent to all
known policyholders and creditors indicating the procedure for obtaining the plan and raising
objections prior to a Court hearing on its approval"; (ii) to file a report on the progress of the
rehabilitation; (iii) "to submit to the court a schedule of tasks to be performed in order to
complete the evaluation" -with regard to which the Commonwealth Court specified several
tasks in advance; (iv) appointment of a deputy rehabilitator upon ""close consultation, pursuant to
Section 515(c) of the Act"; and (v) upon review of the Rehabilitator's report that the '"1987 Plan
was not feasible for several reasons," a directive that the Rehabilitator submit a modified plan
that would include a provision to trigger applicable state insurance guarantee funds (both in
Pennsylvania and other states) and a provision for proportionate periodic payments of
policyholders' claims. Mutual Fire II, 531 Pa. 598, 605-07, 614 A.2d 1086, 1089-90.
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(endowing the Commonwealth Court with exclusive jurisdiction to "entertain, hear or detennine
delinquency proceedings" under Article V); 221.5 (authorizing the Commonwealth Court to
issue restraining orders, preliminary and pennanent injunctions, and other orders as deemed

c

necessary and proper to prevent, inter alia, interference with the proceeding, waste of the
insurer's assets and any other "threatened or contemplated action that might lessen the value of
the insurer's assets or prejudice the rights of policyholders, creditors, or shareholders, or the

c

administration of the proceeding"); 221.12 (authorizing the Commonwealth Court to issue
seizure orders and define the duration of such orders, to order a hearing and review and vacate
the order); 221.13 (authorizing the Commonwealth Court to hold summary proceedings and
control the confidentiality of documents related to such hearings); 221.15 (authorizing the
Commonwealth Court to determine if grounds for rehabilitation exist and to issues rehabilitation

c

orders "after a hearing before the court or pursuant to a written consent of the insurer" and to
direct the Insurance Commissioner to administer the assets of the insurer "under the orders of the
court"); 221.16 (authorizing the Commonwealth Court to approve, disapprove or modify and

c

approve as modify a rehabilitation plan and directing the rehabilitator to carry out the plan
pursuant to the Commonwealth Court's approval); 221.17 (authorizing the Commonwealth Court
to order the rehabilitator to take action respecting pending litigation against the rehabilitator "as

c

the court deems necessary in the interest of justice and for the protection of creditors,
policyholders, and the public); 221.18, .20 (requiring the Commonwealth Court to conduct a
hearing to detennine whether a rehabilitation should be converted to a liquidation, empowering
the Court to tenninate the rehabilitation at any time upon its own motion and findings, and
authorizing the Commonwealth Court to issue orders governing the liquidation).
As explained below, he Rehabilitator's arguments advanced for the first time on appeal
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that he may convert a rehabilitation of an insurer to a liquidation merely by having reasonable
cause to believe to a file a petition, without actually demonstrating to the Commonwealth Court
that his belief is objectively grounded in fact, does not afford proper recognition of the exclusive

c

jurisdiction and authority of the Commonwealth Court under Article V and the Commonwealth
Court's statutorily assigned role of providing a check on the Rehabilitator.

2.

This Court's affirmance of Legion.

The Rehabilitator argues for the first time on appeal that the Commonwealth Court's
decision "erroneously departs" from "a mandate respected by decades of jurisprudence until
now." Reh. Br. at 17; compare Op. at 124. But the Commonwealth Court followed Legion, a

c

decision that this Court affirmed per curiam "on the basis of the Commonwealth Court's
opinion" that addressed the statutory liquidation standard pursuant to Section 518(a) of Article V

c

in the last contested liquidation proceeding in the Commonwealth, the Rehabilitator's successful
requests for orders to liquidate Legion Insurance Company and Villanova Insurance Company.

See Legion, 831 A.2d at 1229-30.

G

The Insurance Commissioner's appeal of the Commonwealth Court's order in Legion
was consolidated with her appeal of the Commonwealth Court's order in Koken v. Villanova

Insurance Co., (No. 182 M.D. 2002, filed June 26, 2003). This Court issued one order in the

0

consolidated appeal under the caption Koken v. Villanova Insurance Co., 583 Pa. 400, 878 A.2d
51 (2005). This Court's per curiam order read:

e

AND NOW, this 19th day of July, 2005, the order of the Commonwealth Court is
hereby AFFIRMED, on the basis of the Commonwealth Court opinion, Koken v.
Legion Ins. Co., 831 A.2d 1196 (Pa. Cmwlth 2003).
As a result of this Court's express approval on appeal, "on the basis of the
Commonwealth Court opinion," Legion is binding precedent throughout this Commonwealth.

See Commonwealth v. D.M, 548 Pa. 131, 695 A.2d 770, 772 n.l. (1997) (holding that "[t]his
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court is free to adopt the reasoning set forth in any opinion by any judge in any court in any
jurisdiction, whether witten for a majority, a concurrence, or a dissent; when we do so, the
source becomes irrelevant and the precedent is binding on all courts in the Commonwealth.");

c

see also Commonwealth v. Tilghman, 543 Pa. 578, 589, 673 A.2d 898, 904 (1996) (holding that a
per curiam affirmance on the basis of a lower court opinion means that the Supreme Court
agrees with the lower court's rationale employed in reaching its fmal disposition).

c

The detailed and lengthy opinion in Legion contained several important holdings

31

necessary to a proper evaluation of any petition to convert a rehabilitation to a liquidation:
Once the course of rehabilitation has been chosen by the Insurance
Commissioner, it must be pursued unless and until the Commissioner satisfies this
Court that the rehabilitation should be te:rminated under Section 518(a) of Article
V and a liquidation order entered.

c

***

c

The rehabilitation of these insurers may not be terminated unless and until the
Court has evidence of record on which to make the factual findings that continued
rehabilitation will substantially increase the risk of loss to policyholders, creditors
and the public, or it is futile. These standards, set forth in Section 518(a) of
Article V, are mandatory and may not be avoided even where the insurer, as
.opposed to the rehabilitator, consents to a termination of a rehabilitation.

***
In any petition to liquidate filed under Section 518(a) of Article V, the
rehabilitator has the burden of proof. As the moving party, it is the rehabilitator's
burden to prove insolvency as of the date the petition for liquidation is filed.
Commonwealth Ins. Dep 't. v. Safeguard Mut. Ins. Co., 18 Pa.Cmwlth. 195, 336
A.2d 674 (1975). The rehabilitator's next burden is to demonstrate that continued
rehabilitation would "substantially increase the risk of loss to creditors, policy and
certificate holders, or the public, or would be futile." Section 518(a), 40 P.S.
§ 221.18(a).

c

Legion, at 1229-30. In response to Commissioner Koken's argument in Legion that the

31

c

The Rehabilitator refers to the holdings in Legion as "dicta." Reh. Br. at 27 n.12. This is
incorrect. The holdings are holdings, not dicta.
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Commonwealth Court should defer to the Rehabilitator with respect to the liquidation decision,
Legion instructed:
Deference is not appropriate where, as here, the Court must apply specific
statutory standards to the evidence presented.... To apply deference to the job of
factfrnding would undermine this Court's responsibility to act upon the
Rehabilitator's petition in a fair and neutral manner. Further, to apply the
deference standard as proposed by the Rehabilitator would shift the burden of
proof, improperly, to those opposing a petition to liquidate.

c

c

!d. at 1232; see also id. at n.84 (collecting cases).
In summary, once a course of rehabilitation is chosen by the Rehabilitator, he is obligated
to pursue rehabilitation ''unless and until" he satisfies the Court that rehabilitation should be

c

terminated and a liquidation order entered. !d. at 1229-30. As the petitioner and moving party,
the burden of establishing entitlement to the petitioned relief of termination of rehabilitation is
and always has been with the Rehabilitator and the Rehabilitator alone. 32

c

3.

The requisite proof needed to convert a rehabilitation to a liquidation.

The Rehabilitator's arguments that: (a) the Commonwealth Court should limit its review
·Of the Petitions solely to the Rehabilitator's "reasonable cause to believe" to file the Petitions; (b)
the Commonwealth Court should determine the Petitions under a deferential or abuse of
discretion standard of review or place the burden of proof on those opposing the Petitions; or (c)
no more than proof of insolvency of the Companies is needed to terminate their rehabilitations

0

under Section 518(a), see Reh. Br. at 22-32, 37-41, 53-59, lack any merit and should be rejected.
If accepted, the arguments urged by the Rehabilitator would render the Commonwealth
Court a mere observer to the statutorily prescribed petition, hearing, and defense against petition

32

c

The Rehabilitator sought review of the liquidation standard employed by the Commonwealth
Court in its Notice of Appeal and Jurisdictional Statement filed in his appeal from the
Commonwealth Court's Order in Legion, although he does not appear to have briefed the issue.
See Appendix A attached hereto; R1 0996a-97a; R11130a.
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process, and divest the Commonwealth Court of its exclusive jurisdiction to determine
delinquency proceedings. Here, the Commonwealth Court determined, as fact, that no plan had
been filed and tracked, there had not been any earnest or meaningful attempt to rehabilitate the

c

Companies, and the Rehabilitator had even acted to frustrate the rehabilitations. Op. at l, 159.
Relegating the Commonwealth Court to observer status in these proceedings is contrary
to the Rehabilitator's admissions that this is a "court-supervised rehabilitation." Reh. Br. at 10,

c

50. The Rehabilitator argues that the framers of Pennsylvania's constitution contemplated that
"a system of checks and balances exists, which prevents one branch from acting unchecked."
See, e.g., id at 20. This case serves as the perfect example of why a system of checks and

c

balances exists and explains why the General Assembly vested exclusive jurisdiction and
authority in the Commonwealth Court to supervise the rehabilitations of the Companies and

c

determine the "life or death" questions presented by the petitions in this delinquency proceeding.

a.

Proof of more than the Rehabilitator's subjective "reasonable
cause to believe" is needed to convert a rehabilitation into a
liquidation.

The Commonwealth Court clearly articulated in Legion, and this Court affirmed, that in
addition to insolvency, the Rehabilitator must also prove objectively-and not just reasonable
cause to believe-that one of the two prongs is met. The ~~reasonable cause to believe" needed

0

before a rehabilitator may file a petition in the Commonwealth Court is not enough to obtain an
order of liquidation from the Commonwealth Court.
The Rehabilitator errs by confusing the requirement in Section 518(a) that he must have

c

"reasonable cause to believe" that one of the two elements therein is met before he "may petition
the Commonwealth Court for an order ofliquidation" with the legal standard and burden of
proof pursuant to which the Commonwealth Court will evaluate the evidence presented at a

c
liquidation hearing. See Reh. Br. at 29. The "reasonable cause to believe that further attempts to
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rehabilitate an insurer" requirement is a limitation on when "the rehabilitator may petition the
Commonwealth Court for an order ofliquidation." Section 518(a) of Article V; see also Op. at
124, 158. Whether insolvency as of the date of the petition is proven and whether further

c

attempts to rehabilitate an insurer would meet one of the two elements of the liquidation standard
is determined as a factual matter by the Commonwealth Court based on the evidence adduced at
the hearing. Thus, in Legion, this Court affirmed that a rehabilitation "may not be terminated

c

unless and until the Court has evidence of record on which to make the factual findings that
continued rehabilitation will substantially increase the risk of loss to policyholders, creditors and
the public, or it is futile." Jd at 1229-30 (emphasis added).

c

The Legion decision affirmed by this Court delineates several reasons why a
rehabilitator's decision to convert a rehabilitation into a liquidation is not entitled to deference

c

and why the Commonwealth Court must make the requisite factual fmdings before determining
whether to grant a petition and enter a liquidation order:
•

The Legislature in enacting Section 518(c) vested the judiciary with the
"power of decision" over the life or death of an insurer.

•

The rehabilitator is not a "free agent"; he is confirmed in his position by
court appointment.

•

"Deference is not appropriate where, as here, the Court must apply
specific statutory standards to the evidence presented...."

•

"To apply deference to the job offact finding would undermine this
Court's responsibility to act upon the Rehabilitator's petition in a fair and
neutral manner."

•

A deference standard "would shift the burden of proof, improperly, to
those opposing a petition to liquidate."

•

Article V proceedings "are conducted in this Court's original jurisdiction
where an appellate standard of review cannot work."33

G
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33

The case of Norfolk & Western Railway Co. v. Pennsylvania Public Uti!. Comm 'n, 489 Pa.
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Legion at 1231-32.
Moreover, in Sections 504(a) and (d) of Article V, the General Legislature has expressly
stated that "[a]ll action herein authorized shall be brought in the Commonwealth Court" and that

c

"[n]o court of this Commonwealth shall have jurisdiction to entertain, hear or determine any
delinquency proceeding other than as provided in this article." 34 40 P.S. § 221.4(a) and (d)
(emphasis added). The Rehabilitator contends that he "submitted evidence-based Proposed

c

Findings of Fact and Conclusions of Law that supported liquidation under applicable law." Reh.
Br. at 15. A Commonwealth Court affording "deference" to the rehabilitator's presentation of
evidence at a liquidation hearing is not a Commonwealth Court "determining" evidence at

G

delinquency proceedings. 40 P.S. § 221.4(a) and (d).
The Rehabilitator's argument defies precedent affirmed by this Court that the

c

Commonwealth Court is not relegated to rubberstamping the Rehabilitator's Petitions based
upon a deference standard. To the contrary, "[t]o apply deference to the job offactfinding would
undermine this Court's responsibility to act upon the Rehabilitator's petition in a fair and neutral
manner." Op. at 123 (quoting Legion, 831 A.2d at 1232); Op. at 30 n.18.
Citing Mutual Fire II, the Rehabilitator argues for this first time on appeal that his
decision to terminate the Companies and convert their rehabilitations to liquidations should be

c

e

109, 413 A.2d 1037 (1980) is distinguishable in the context presented in this case. There, the
Commonwealth Court sat in appellate review- on a cold record- of a hearing of the
Pennsylvania Public Utility Commission regarding the validity of a regulation promulgated by
the PUC. See id, 489 Pa. at 113,413 A.2d at 1039. That matter did not involve a mandatory
hearing in the Commonwealth Court's original jurisdiction where a trial judge must apply
specific statutory standards to the evidence presented. Nor did that matter implicate due process
concerns implicated in the life or death decisions presented under Section 518(a) of Article V.
34

c

"'Delinquency proceeding' means any proceeding instituted against an insurer for the
purpose of liquidating, rehabilitating, reorganizing or conserving such insurer, and any summary
proceedings under sections 510 through 513." Section 503 of Article V, 40 P.S. § 221.3.
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reviewed for "bad faith, fraud, capricious action or abuse of power." Reh. Br. at 24-25. 35
Construing Article V as affording the Commissioner the discretion to do what is needed
to save an insurer by correcting the conditions that led to the need for rehabilitation, comports

c

with both the letter of Section 516(b) and the construction and purpose of "improved methods for
rehabilitating insurers" of Section 501 of Article V. By contrast, affording the Commissioner
discretion to terminate the existence of an insurer in rehabilitation does not comport with either

c

the letter of Section 518(a) or the construction and purpose of Article V. This is because to
terminate a rehabilitation pursuant to Section 518(a), absent the consent of directors, the
Rehabilitator must file a petition in the Commonwealth Court for a hearing. The petition is filed

G

subject to defense by the non-consenting directors. The Commonwealth Court must apply
specific statutory standards contained in Section 518(a) to the evidence presented at the

c

hearing. 36 These are essentially due process requirements that the Legislature intended to be
determined by the exclusive jurisdiction of the Commonwealth Court before a life or death
decision over a company is made. No such statutory standards are enumerated under Section

35

G

The Rehabilitator did not cite Mutual Fire II below for proposition that the Petitions should be
reviewed under an "abuse of discretion" standard of review. He cited Mutual Fire II below in
support of his erroneous argument that a rehabilitation plan involving benefit caps would be
unlawful if it made any policyholder worse off than he or she would be in liquidation. Op. at
143-44 ("Mutual Fire II does not stand for the proposition that every single policyholder, or
other creditor, must fare as well in rehabilitation as in liquidation. Mutual Fire II stands for the
opposite."). He also argued, incorrectly, that the word "futile" in Section 518(a) actually means
"feasible." However, all this Court said regarding feasibility in Mutual Fire II was that "[o ]n
June 1, 1988, having reviewed the Rehabilitator's report on Plan implementation, which
indicated the 1987 Plan was not feasible for several reasons, the court directed the Rehabilitator
to submit a modified plan." Mutual Fire II, 614 A.2d 1086, 1090. Thus, Mutual Fire II does not
relate to the issue of the definition of "futile" in Section 518(a).
36

These standards apply regardless of whether or not there has been a prior order of
rehabilitation. See Section 519 of Article V, 40 P.S. § 221.19. The Rehabilitator's argument to
the contrary raised for the first time on appeal is incorrect as his interpretation would construe
Section 518(a) if it did not exist. His argument is also waived. See supra at 35-36,37-41.
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516(d) of Article V, which has a happier purpose of saving a company. For this reason perhaps,
a hearing under Section 516(d) is not even mandatory, as the Commonwealth Court has the
discretion to not set any hearing. In this regard, the Commonwealth Court correctly noted that:

In the present case, the Rehabilitator has not submitted a rehabilitation
plan. This is a crucial distinction because a central concern in Mutual Fire II was
whether the Insurance Commissioner had abused her discretion in formulating the
rehabilitation plan and whether it was inequitable. Here, the Court does not have a
rehabilitation plan to consider.

c

Op. at 144. Mutual Fire's holding that "even if a court finds an abuse of discretion, it is limited, .
by statute, to preventing any further abuse of discretion by either rejecting the plan or modifying
the plan and then approving it as modified," see Mutual Fire II, 531 Pa. at 61 0, 614 A.2d at

c

1092, makes clear that Mutual Fire II pertains to the context of approval of a rehabilitation plan.
Holding that the Commonwealth Court is limited to the sole remedy of rejecting or modifying a

c

plan to correct an abuse of discretion clearly demonstrates this Court's intention that the holding
is with respect to a petition for approval of a rehabilitation plan. 37
b.

Proof of futility of actual attempts to rehabilitate an insurer
through the filing and tracking of a plan of rehabilitation is
needed to convert a rehabilitation into a liquidation.

Absent extreme circumstances not shown here- the safety hatch set forth in Legion
where an insurer's finances are in "complete disarray"- "further attempts to rehabilitate"

c

requires the demonstration of a prior "attempt to rehabilitate." Section 518(a); Legion at 1245.
Thus, "[o]n1y with the filing of a plan, even in the most preliminary form, is it possible to track
37

c

The Rehabilitator argues citing Sheppard v. Old Heritage Mutual Ins. Co., 492 Pa. 581, 425
A.2d 304 (Pa. 1980), that "[t]he lower court erroneously rejected the precedent establishing that
objectors under§ 518 carry a burden of proof." Reh. Br. at 57-58. This argument is simply
incorrect for the reasons already set forth by the Commonwealth Court. Op. at 137. In addition,
by repeatedly referring in his Brief to Mr. Woznicki as an "objector" the Rehabilitator apparently
seeks to minimize the authority of the directors to take necessary actions to defend against the
petition under Section 518(a). Mr. Woznicki is not an "objector." He is the Chairman of the
Boards of Directors of the Companies and has a statutorily authorized role in these proceedings.
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progress and establish the plan's viability or its futility." Legion at 1245. "Once the course of
rehabilitation has been chosen by the Insurance Commissioner, it must be pursued unless and
until the Commissioner satisfies this Court that the rehabilitation should be tenninated under

c

Section 518(a) of Article V and a liquidation order entered." Id at 1229-30.
A rehabilitator who has not filed a plan of rehabilitation, and to the contrary, has acted to
frustrate rehabilitation, cannot demonstrate the requisite prior "attempts to rehabilitate,"

c

immediately defeating any argument that conversion of a rehabilitation into liquidation should be
ordered. See, e.g., Op. at 1-2 ("Because he has not undertaken a meaningful effort to rehabilitate
the Companies and, to the contrary, has acted to frustrate rehabilitation, the Commissioner has

c

not met his burden of proof. For this and other reasons set forth in this Opinion, the petitions are
denied.").

c

This Court's affirmance of Legion and the Commonwealth Court's decisions in Legion
and in this matter construed the futility prong in Section 518(a) as requiring, in the ordinary case,
the filing and tracking of a rehabilitation plan. This is supported by the clear language of Section
518(a) (requiring proof of futility and of prior "attempts to rehabilitate"), by the purpose of
Article V of"improved methods for rehabilitating insurers" and also by the public policy of this
Commonwealth which has long-favored the benefits of rehabilitation:

G

Liquidation is a remedy of last resort. See, e.g., Grode v. Mutual Fire, Marine &
Inland Ins. Co., 132 Pa.Cmwlth. 196, 572 A.2d 798, 803 (1990) ("[T]he benefits
of rehabilitation-its flexibility and avoidance of inherent delays-are preferable to
the static and cumbersome procedures of statutory liquidation.")
Legion at 1230. An explicit purpose of Article Vis "improved methods for rehabilitating
insurers." Op. at 152 (quoting Mutual Fire II, 531 Pa. at 614, 614 A.2d at 1094 (citing Section
501 of Article V, 40 P.S. § 221.1)). Commissioner Arlo confirmed this policy when he testified:

c

"the worst case scenario for consumers is a liquidation" and he "absolutely favor[ s]
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rehabilitation," where "you're able to move with more nimbleness." R7025-26a; R7032-33a.

c.

Proof of more than insolvency is needed to convert a
rehabilitation into a liquidation.

This argument has been waived by virtue of its untimely assertion. See supra at 37-39.

c

In the· event the Court considers the issue, Section 518(a) of Article V addresses the corporate
equivalent of the death penalty for an insurer in rehabilitation. Legion unmistakably instructed

c

that a petition to convert a rehabilitation into a liquidation presents a "life or death decision."

Legion, 831 A.2d at 1228. This point is crystal clear: "[t]he liquidation and corporate dissolution
of Legion and Villanova are not actions that correct their cash flow problems unless one adopts a

c

Kevorkian view that the death of a corporation is its 'correction.'" !d. The same reasoning
applies here to two insurers that (unlike Legion and Villanova) can continue ''to pay all
policyholder obligations, timely, for years to come." Op. at 1. The Companies do not request,

c

need or deserve either euthanasia or the death penalty. They request, need and deserve proper,
meaningful, and earnest rehabilitations (see id. at 1, 159), free from undue pessimism, bias, and
conflicts of interest (id. at 1, 43, 104) that have for years frustrated (id. at 1, 4, 10) the pursuit of
actuarially justified premium rate increases that are crucial to the concept of a guaranteed
renewable policy (id at 18), foreclosed consideration of rehabilitation ideas (e.g., "Now is not
the time to bring up new ideas" id. at 150; see also 157), and otherwise made a proper

G
rehabilitation extraordinarily difficult.
As readily admitted by the Rehabilitator at every single opportunity he had to submit his
position on this point during pre-trial proceedings and at trial, 38 the law of this Commonwealth is
that proof of insolvency39 alone is not sufficient to obtain conversion to liquidation. There is

38

See Op. at 124; RJ788a-89a; R4320a-2la; R4918a; R11073a-74a.

39

See 40 P.S. § 221.3 (""Insolvency' means ... [f]or any other insurer the inability to pay its
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good reason for this. Here, Companies that have no difficulty meeting their obligations as they
come due can swing between the solvent and insolvent scenarios of 60-year actuarial projections
that change like quicksilver40 based on inputted assumptions that have been subject to bias,

c

41

undue pessimism, punitive approaches, and even stray square roots. 42 Under these
circumstances, solvency should not serve as the linchpin ofthis "life or death" decision.

4.

c

The different statutory treatment under the laws of the various states.

The Rehabilitator argues that "Pennsylvania has agreed to adopt and abide by a
receivership scheme that is designed to ensure uniformity for the protection of policyholders,
creditors and the general public across the U.S." Reh. Br. at 17-18. The NAIC argues that the
"decision in this case could affect the interpretation of the NAIC Receivership Models as they
have been adopted by the states," and that ''the outcome of this matter may affect receivership

c

proceedings in other states." NAIC Br. at 8. (emphasis added). These arguments are waived

obligations when they are due, or whose admitted assets do not exceed its liabilities plus the
greater of (i) any capital and surplus required by law for its organization, or (ii) its authorized
and issued capital stock.") Given the serious shortcomings found by the Commonwealth Court
in the Milliman projections, it is not established by this record that ANIC was insolvent when the
Petitions were filed. See R7253-54a; R7255-57a; R7259-61a.
40

c
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See Op. at 138 ("Even after the Companies were placed in rehabilitation, the Rehabilitator
believed that PTNA had a negative surplus of approximately $226 million and that ANIC was
solvent. Because of Milliman's revised projections, the Rehabilitator now believes that PTNA
has a negative surplus of $2.1 billion and ANIC has a negative surplus of $137 million"). Chief
Rehabilitation Officer Robinson testified that ANIC was solvent when the Petitions were filed.
See R7253-54a; R7255-57a; R7259-6la.
41

Such as directions from a client to alter the assumptions to produce his desired result. See Op.
at 1 I 9-120; see also 106 n.4 I ("Some of Milliman's judgments were directed by the
Rehabilitator. For example, the Rehabilitator directed Milliman to assume that there would be
no rate increases after ten years.").
42

See Op. at 65; I IS.
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(see supra at 37, 46), red herrings, 43 incorrect, and find no support in the record. But even if
"uniformity" of the laws of the various states were a proper consideration, it is one that supports
affirmation of the Commonwealth Court's decision.
The NAIC Models are just that- a model put out by a private organization. There is a

c

difference between uniform laws and models. Article V is not a "uniform" law. "When an
insurer becomes insolvent, it is subject to different statutory treatment under the laws of the

c

various states." Aria v. Ingram Micro, Inc., 600 Pa. at 309, 965 A.2d at 1196. The "Receiver's
Handbook" contains a "DISCLAIMER" for good reason: "These materials are not intended to
serve as a definitive statement of the law ... [t]hey are not intended and should not be construed

c

as being binding upon a receiver in any jurisdiction." NAIC's Br. at Ex. C. "[T]he laws of the
individual states may deviate from the models, in whole or part." Id at 1.

c

Arguments based upon alleged "uniformity" of the laws of the various states collapses
under the proven differences of their laws. 44
This issue is also unsupported in the record. The benefits of rehabilitation have long been
43

Q

c

c

It is not this Court's role to promote the alleged "national uniformity" agenda of the NAIC.
The NAIC is a private trade association rather than a governmental entity. See Susan Randall,
Insurance Regulation in the United States: Regulatory Federalism and the National Association
oflnsurance Commissioners, 26 Fla. St. U.L.Rev. 625, 638-39 (1999) (citing, inter alia, the
NAIC's General Counsel's admission). The NAIC has no power to compel states or industry; it
is a completely self-governing entity, neither accountable to voters nor subject to government
oversight. Id at 638-39. While the NAIC may have a goal of promoting the "models" it
publishes, just like a non-profit such as the College Board may have a goal of promoting its
common college entrance exam, a private organization's internal goals are simply irrelevant to
this Court's role in construing this Commonwealth's legislation.
44

For example, Louisiana's statute requires both prongs ofthe liquidation standard to be
satisfied before Louisiana's commissioner may seek to terminate rehabilitation proceedings.
Compare 40 P.S. § 221.18 with LA. REv. STAT. ANN.§ 22:2009(C) ("If at any time the
commissioner of insurance shall fmd that further efforts to rehabilitate the insurer would be futile
and would result in loss to the creditors, policyholders, stockholders or any other persons
interested, he may apply to the court in the same proceeding for an order directing the liquidation
ofthe property, business and affairs of such insurer.") (emphasis added).
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favored as a matter of Pennsylvania law. See Legion at 1230 (quoting Mutual Fire I, 132
Pa.Cmwlth. 196, 572 A.2d 798, 803). There is no evidence regarding the alleged affect (positive
or negative) that this Court's decisions may have had in other jurisdictions.45 Moreover, the

c

Rehabilitator argued forcefully below that Legion should apply. 46
In any event, adoption of the Rehabilitator's argument that "futile" does not mean
"useless" would lead to less uniformity in interpretation ofthe statutes of the various states. At

c

least 13 states have statutes that require efforts to rehabilitate an insurer be "useless" before the
commissioner may apply to the court for liquidation. Compare Pennsylvania, 40 P.S. § 221.18
("would be futile") with FLA. STAT. ANN.§ 631.101(2) ("If at any time the department deems
that further efforts to rehabilitate the insurer would be useless, it may apply to the court for an
order ofliquidation.")). 47 The Rehabilitator argues that the Commonwealth Court erred by

c

"requiring him to prove that 'further rehabilitation would serve no useful purpose.' Op. at 136."
Reh. Br. at 54. If accepted, the argument that "futile" is not equivalent to "useless" would lead
to lesser, not greater, unification of interpretation of these receivership statutes. Quite obviously,
interpreting "futile" in Section 518(a) to mean "useless" would do more to align the statutes.
45

Nor is there any evidence in the record that following Legion has created or will create a
"constitutional crisis." Reh. Br. at 19.

c

e

46

Under California law, "public policy favors rehabilitating an insurance company if possible,
with liquidation as a last resort." Reh. Br. at 56 n.l6, citing State v. A/thus Fin., S.A., 36 Cal. 4th
1284, 1295, 116 P.3d 1175, 1181 (2005)("The Commissioner acts as 'conservator or liquidator'
of the assets. (Id., § 1037.) Public policy favors rehabilitating the insurance company if possible,
with liquidation as a last resort. (Id., § 1016 [proceeding to liquidation when conservation is
'futile']") (brackets in original); see also Carpenter v. Pacific Mut. Life Ins. Co., 10 Cal. 2d 307,
329, 74 P.2d 761, 775 (Cal. 1937)(rehabilitation required wherever possible).
47

c

See also ALA. CODE§ 27-32-ll(b); ALASKA STAT. ANN.§ 21.78.090(b); ARIZ. REv. STAT.
ANN.§ 20-620(b); ARK. CODE. ANN.§ 23-68-110(b); DEL. CODE ANN. tit. 18 § 5910(b); MD.
CODE ANN., Ins.§ 9-211(b)(2); OKLA. STAT. ANN. tit. 36 § 1910(B); OR. REV. STAT. ANN.§
734.160(2); VA. CODE ANN.§ 38.2-1519(B); WASH. REV. CODE ANN.§ 48.31.040(2); W.VA.
CODE ANN.§ 33-10-10(b); WYo. STAT. ANN.§ 26-28-109(b).
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c

Moreover, any argument that Legion must be reversed based on "uniformity'' fails when
confronted with California's line of cases construing its insurance code to mean that the
commissioner must attempt various rehabilitation options to save a company whenever that is

c

possible, and the following Missouri, Florida, New Jersey, and New York cases. The Court of
Appeals of Missouri has ruled in the exact context presented in this case as follows:
[Director of Insurance] Angoff contends that the circuit court erred in setting
aside CIE's liquidation because [Special Deputy Rehabilitator] Bartlett had, in his
judgment, concluded that further attempts to rehabilitate CIE would be futile and
would substantially increase the risk of loss to creditors, policyholders, and the
public. Angoff also contends that, because Bartlett's election to liquidate CIE was
not an abuse of discretion, the circuit court erred in setting aside the provisional
order of liquidation. We disagree.

c

c

The reasonableness ofBartlett's actions is not the issue. Section 375.1174.1
permits the director to seek liquidation when he "believes further attempts to
rehabilitate an insurer would substantially increase the risk of loss to creditors,
policyholders or the public, or would be futile[.]" The statute, however, requires
the director to seek the circuit court's approval.
We do not deem this to be a mandate for the court's being merely a "rubber
stamp."

c

It requires the circuit court to agree with the director that the reasons set out in the
statutes for rehabilitating or for liquidating an insurance company exist. Just as a
prosecutor has discretion in determining what charges to pursue against criminal
defendants, the director can still exercise his discretion in what remedies to pursue
for failing insurance companies Just as the prosecutor still must prove his case-notwithstanding the reasonableness of his decision to file charges--the director
must prove to the circuit court that grounds exist for rehabilitating or for
liquidating an insurance company[.]

Angoffv. Casualty Indem. Exch., 963 S.W.2d 258, 263 (Mo.Ct.App.l997).
Likewise, the Rehabilitator's "administrative discretion" argument was rejected on solid
grounds in the following denial of the Florida Department of Insurance's liquidation petition:
[T]he Department contends that the circuit court abused its discretion in
overturning rather than giving great deference or weight to the Department's
findings and interpretation regarding the necessity for liquidating or rehabilitating
Cypress as it is an insurance company whose regulation is statutorily delegated to
the Department. The Department cites to administrative law cases with which we
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are quite familiar holding that a court reviewing an agency's administrative
determination must defer to an agency's interpretation of an operable statute as
long as that interpretation is consistent with legislative intent and supported by
competent, substantial evidence. But this proposition in the cited cases is not
applicable here. This receivership action is not an administrative proceeding in
which the Department acts as fact-finder and final decision maker and enters an
administrative order to effect its will. Instead, it is a judicial proceeding in which
those functions are the responsibility of the circuit court.

c

c

Florida Dep't ofIns. v. Cypress Ins. Co., 660 So.2d 1177, 1182-1183 (Fla.Dist.Ct.App. 1995).48
The Commonwealth Court correctly construed a New Jersey receivership case in

c

accordance with the above precedents. See Op. at 123; Legion at 1232 n.84. (citing LaVecchia v.
HIP ofN.J, Inc., 324 N.J. Super. 85 734 A.2d 361, 364 (Ch. Div. 1999)). Finally, New York

c

courts have exercised judicial discretion in the rehabilitation of a fire insurance company. See
Matter ofGlobe & Rutgers Fire Ins. Co., 148 Misc. 497, 266 N.Y.S. 29 (N.Y. Sup. Ct. 1933)
(withholding grant of superintendent's application for liquidation order); In reNew York Title &

c

Mortgage Co., 156 Misc. 186, 195; 281 N.Y.S 715, 725-26 (N.Y. Sup. Ct. 1935) ("Subsequent
events vindicated this stand, for the Globe and Rutgers Fire Insurance Company was successfully
reorganized and the rehabilitation proceedings against it terminated.").

c

E.

Even if a Different Standard and Burden Applies, the Decision Does Not
Require Reversal on This Record.

The Rehabilitator advances an array of fresh arguments on appeal regarding the

G

applicable standard and burden. Reh. Br. at 24-25, 30, 39. These arguments are incorrect,

48

c

The Rehabilitator's heavy reliance on the 1967 Wisconsin Act's commentary is misplaced. "It
is well established that resort to the rules of statutory construction is to be made only when there
is an ambiguity in the provision." Oliver v. City of Pittsburgh, 608 Pa. 386, 11 A.3d 960, 965
(2011). The Rehabilitator has not argued such ambiguity. Moreover, the Wisconsin Act arose
prior to the advent of guaranty funds and LTC products. The need to act "quickly" to avoid
sudden losses is understandable in a "run on the bank" scenario, especially prior to the enactment
of GAs in the late 1970's. Here, there is no "run on the bank" (Op. at 139) and any projected
shortfall under the Companies' LTC policies was intended by the Companies and their
policyholders to be corrected by actuarially justified premium rate increases, not liquidation.
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c

improper, and waived. Even under an "abuse of discretion" or "reasonable cause" standard,
however, this record is clear that instead of acting as a proper rehabilitator, Commissioner Arlo
acted to frustrate the rehabilitation. This is an established and undisputed fact. Op. at 1.
This and many other well-supported findings regarding his failure to pursue a meaningful

c

effort to rehabilitate the Companies and other misconduct and the severe and admitted
shortcomings of the actuarial guesswork on which he improperly relied, clearly establish the

c

correctness of the Commonwealth Court's decision under any applicable standard.

It is well settled that "an appellate court may uphold an order of a lower court for any
valid reason appearing from the record." Aria v. Ingram Micro, Inc., 600 Pa. at 315, 965 A.2d at

c

1200. Thus, to the extent that this Court determines that a different standard or burden applies,
this Court should nonetheless affirm the Commonwealth Court's decision denying the Petitions

c

based upon clear evidence of record. See id.; see also Friends ofPenn. Leadership Charter Sch.
v. Chester County. Bd. ofAssessment Appeals, 61 A.3d 354, 361 n.9 (Pa. Cmwlth. 2013) ("We
may affirm a trial court's order based on a different rationale if the basis for our decision is clear

c

on the record.") (citation omitted).
Record support for a ruling alternatively affirming the Commonwealth Court's decision
on an alternative standard is detailed in the Opinion, the Counterstatement of the Case above
(hereinafter referred to as "CSC" by letter section), and below. 49 It establishes that there was
never reasonable cause to file the Petitions and that the liquidation standard was not met.
Whatever nascent rehabilitation attempt there ever was before the decision to pursue
liquidation was made- and there wasn't much- ended without the filing of a rehabilitation plan,

49

On December 30, 2011, Intervenors submitted 1,400 Proposed Findings of Fact and
Conclusions of Law stating in painstaking detail the reasons why on this clear record, the
rehabilitations ofthe Companies should not be terminated. R4360a-755a.
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c

based on actuarial "noise" that suggested that projected claim payments over 60 years might
create "a hole too big to fill." Op. at 11, 35, 138, 149-50; R6686a-87a. The Rehabilitator's
uncritical reliance on his actuaries' wildly fluctuating and unreliable prognostications seemingly

c

justified all manner of actions inconsistent with the rehabilitation Orders he sought and got from
the Commonwealth Court, including his repeated failure to take action to correct the fmancial
conditions of the Companies. Op. at 1, 157; CSC B, E, H, I, J. This "noise" served as the

c

primary if not sole basis for the unauthorized (by the Commonwealth Court) decision to abandon
new premium rate increase filings for PTNA in August of2009, fewer than four months after the
Rehabilitator filed a report- bolstered by starkly different projections of the same blindly trusted

c

actuaries - in which he stated that such increases were crucial and would be aggressively
pursued. Op. at 2-3, 30-32, 35; CSC C, I.

c

The decisions that transformed these Court-ordered rehabilitations into de facto
conservatorships (Op. at 136) were made based on pessimistic estimates of what may happen 60
years into the future. Id at 36, 107, 163; CSC J.l. They were not based on the facts regarding

c

the current fmancial conditions of the Companies. Op. at 27, 45, 120, 154; CSC J.lO. This is a
fact that no one will deny: the Companies have more than a billion dollars in assets with which to
pay policyholder claims for many years to come. Op. at 1; R7197a-80a. A description of this

c

fact need not be qualified by the caveats that accompany actuarial reports and establish their
significant limitations in this context. CSC J.2. The Companies' assets have grown since the
rehabilitation began notwithstanding the Rehabilitator's frustration of the rehabilitation including

c

the "decision to forego new premium rate increase filings" that "cost the Companies hundreds of
millions of dollars." Op. at 1-2, 26, 3 5.
The Rehabilitator acted unreasonably in primarily relying on the unreliable estimates of
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the Milliman actuaries to pursue liquidation of the Companies. Op. at 7, 45 n.21, 104, 107-8,
111, 115, 117, 119, 139, 142, 154, 157. They have produced unprecedented, wildly fluctuating
projections within a short period of time; their projections are based on data that is not credible;

c

they utilize pessimistic and at times punitive assumptions and methodologies to support the
liquidation decision and the wishes of their current client; and they have clearly established that
they are, first and foremost, invested members of the litigation team and not the unbiased and

c

independent actuaries decisions such as these require. Op. at 106 n.41, 119-20. The Chief
Rehabilitation Officer was concerned, recognizing that it was crucial to bring in another actuarial
firm to confirm the reasonableness of the Milliman actuaries' approaches. Id. at 116; CSC J.8.

c

Although a new firm became peripherally involved shortly before the decisions were made to
seek liquidation orders, it did not offer the required and requested second opinion that

c

Milliman's work was reasonable. Op. at 85; CSC J.8.
Commissioner Ario testified that his "energies went into whether [the Milliman] numbers
were correct," (R7070a), but he made the decision at a meeting not attended by the actuaries who
were so important to him, and he made the decision before receipt of their formal report. Op. at
119-20; CSC I; R8035a-36a, R8043a-44a; R7364a-65a. Notwithstanding the admitted
importance of actual experience to test the validity of the projections (R7098a), the decisions

c

were made on September 14 to seek liquidation Orders without this actual experience. CSC J.9.,
J.10.; Op. at 27, 45, 120, 154. Notwithstanding the admitted crucial importance of"look[ing] at
this in any way you can," (R7061a) the decisions were made on September 14 to seek liquidation
Orders without serious consideration of other rehabilitation options. Op. at 149-51; CSC H.

It cannot be a coincidence that the decision to reject several rehabilitation options- each

ofwhich could have been supported, according to Robinson (Op. at 149-51)- but instead to
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pursue liquidation was made the very day the Commonwealth Court released its Order detailing
the issues on which the Court expected the Rehabilitator and other parties to create a record in
the proceedings relating to the Rehabilitator's efforts to terminate the commissions ec;uned by
PTNA's agents in which he adamantly.argued "the serious inadequacy of the guaranty
association as protection for PTNA' s insureds." R658a; CSC 1.1. The Rehabilitator knew that a
liquidation would secure his long-held goal of terminating commission payments, and he had
been advised that the Court may not grant the pending petition to terminate the commissions. So
on the Exit Date of the Order requiring significant proof on the Rehabilitator's part before he
could obtain an Order suspending commissions, he decided to seek liquidation Orders. !d. He
had found the path of least resistance, a path previously taken when he abandoned all meaningful
premium rate

increa~e

efforts. CSC E. Apparently it would be easier to establish entitlement to

liquidation because the "hole was too big" than to seek politically unpopular rate increases or
pursue to decision the commission-suspension petition he filed. Op. at 1, 4; CSC I; R8300a.
The chronology of the Rehabilitator's decision to pursue liquidation is disconcerting in many
respects and truly remarkable in at least four:
( 1)

In April of 2009, just two weeks after filing a report and preliminary rehabilitation

plan with this Court, the decision was made to terminate "PTNA rate increases in 2010 and
beyond" (R14109a), and the conclusion was reached that PTNA would have to be liquidated,
based on little if any- and no formal- input from Milliman. CSC E, H, I, 1.7-8.
(2)

On June 19, 2009, the decision was made to no longer seek rate increases after

October of 2009. CSC H.3 Seven days after this, the Deputy Commissioner got angry at four
trusted members of his rehabilitation team (Mohoric, Robinson, Tom Johnson, and CFO
Cloutier) for raising a benefit reduction option that might keep both companies out of
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liquidation, telling them that it was not the time to bring up new ideas. Op. at 150, CSC H. He
testified that he angrily said this because there was a rate increase strategy laid out in the
Preliminary Plan and they were sticking to it, to the exclusion of benefit reduction. CSC H.3.

But at least a week earlier the decision had been made to stop premium rate increases filings for
PTNA after October of2009. CSC H.2, H.3.
(3)

T,he decision of September 14, 2009: was driven by the commission issue

(although the Rehabilitator testified that the two points were only marginally related); was not a
unanimous decision of all team members including Mohoric; was not based on review of a
formal and fully caveated Milliman report; and disregarded options other than liquidation (which
must be the "remedy" of last resort) such as benefit reductions or the transfer of NewCo from
PTNA to ANIC that was supported by several RIC members but rejected for reasons still not
adequately explained after a 30-day hearing. CSC H, I.
(4)

Most important of all, there appeared to be little if any attention paid to the

relevant statutory standard that should guide any reasonable and proper rehabilitator in deciding
when to pursue liquidation orders in this context.
The Rehabilitator appeared to urge the application of a different standard: liquidation is
warranted and reasonable where the hole is projected to be too big and where it would be very
difficult to fill the hole with rate increases, even if he had not denied them in Pennsylvania,
terminated new rate filings elsewhere, declined to implement rate increases that responsible
regulators had approved, and written letters to discourage regulators in other states from
approving pending applications. Op. at 35-36; CSC E, H, I. The Rehabilitator talked about the
-------- -------impert-ance-ef-pursuingr-ate-inereases--and-prernised-the-Geurt-tllat-he-weuld,-but-hewas-alse- -~--------------
conflicted in his role wearing the hat of the Commissioner who was not inclined to grant them.
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Op. at 1; D, E, H.l, H.2. He appeared to posit the argument that because he thought only one of
many rehabilitation options was too politically unpopular to work, the rehabilitation itself would
be futile. But this ignored the many other options available to be utilized in connection with
premium rate increases to improve the conditions of the Companies for the benefit of their
creditors, policyholders and the public. Op. at 157; CSC D, H, I. The Intervenors established at
the hearing through the testimony of Commissioner Ario and the Rehabilitator's own witnesses
as well as through United Health's testimony50 that any of several rehabilitation options, singly
or in concert, could have reasonably been supported when Commissioner Ario made the decision
to seek liquidation. CSC H, J, N.
An earnest attempt to rehabilitate does not substantially increase the risk of loss to
anyone, and certainly not the policyholders. Op. at 159. In fact, just the opposite result obtains.
A liquidation will not only substantially increase the risk of loss, it is guaranteed to harm many

policyholders. Op. at 163, CSC F, H.1, 1.3. A liquidation at this point:
•

Ensures that policyholders' claims will be capped at disparate guaranty association
limits - a certain and significant loss

•

Cuts off the inflow of premium dollars to benefit all policyholders (as opposed to
guaranty associations)- a certain and significant loss

50

"One way to defeat any liquidation petition, whether filed under Section 518(a) or Section
520 of Article V, is to present a proposed rehabilitation plan." Op. at 149 n.61. "Volkmar's
Report proposed a series of rate increase scenarios, which constitute one type of rehabilitation
plan." !d. "Volkmar testified that the assumptions in his report, which he detailed in his
testimony, were 'reasonable' given his experience in LTCI actuarial consulting and consistent
with the work he has done for other clients." Op. at 48. The Commonwealth Court made factual
findings and witness credibility determinations in the Opinion - which must be given the same
weight andeffect on appeal as the verdict of a jury- accepting United Health's claim costs,
morbidity improvement, and premium rate increase assumptions for purposes of determining the
futility of continuing rehabilitation. ld. at 107-08. See McShea, 606 Pa. at 95, 995 A.2d at 338.
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•

Prevents the Companies and their policyholders from obtaining the benefits of the
effect of future medical advances on claim costs - a probable significant loss

•

Reduces estate assets by triggering of the costly and inefficient guaranty association
system- a certain and significant loss. CSC F, H.l, 1.3, 0 .

. Even though the liquidation decisions were not based on this prong of the standard, the
Rehabilitator nonetheless argues that continued rehabilitation substantially increases the risk of
loss because the longer the rehabilitation continues, the more the assets dissipate. CSC 1.3. But
they dissipate to pay claims. As this Court's ruling in Aria v. Ingram Micro, Inc., 600 Pa. 305,
309, 965 A.2d 1194, 1196 (2009) establishes, "paying policyholder claims during a rehabilitation
does not create a preference." Op. at 134-35. Therefore they cannot serve as the primary basis
for compelling a liquidation.
The record establishes that the decisions to seek liquidation were based on a position that
blindly accepted the Milliman actuaries' projections and completely discounted other
projections. At trial, Mohoric acknowledged that he himself no longer had confidence in his
own numbers. Op. at 126. But according to the Rehabilitator, that was the "futility" that
required liquidation.

esc J.

That is a curious point when one considers that the Deputy Commissioner had not
permitted rate increase efforts by way of new filings to proceed for almost two and a half years.
The important premium rate increase revenue will not come in the door if no effort is expended
to get it. All of these requests would be actuarially justified. There is simply no excuse for this
inaction, especially given the pendency of the rehabilitation Order and its directives to take
action necessary to correct the conditions that led to the need for rehabilitation. CSC E.
The statute speaks to the futility of "further attempts to rehabilitate an insurer" as a basis
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c

c

for liquidation. It does not permit liquidation based on the futility of just one option or
component of a rehabilitation, especially where the Rehabilitator has not yet meaningfully
attempted any rehabilitation and he either admits or ignores the many ways in which a continued

c

rehabilitation- appropriately handled- would not be futile. "Futile" is variously defined as
having no useful result, trifling, frivolous, useless, vain, incapable of producing any result, and
lacking in purpose. Op. at 135; R7142a. The Rehabilitator cannot show that continued

c

rehabilitation meets any of these definitions. In fact, continued rehabilitation permits:
•

Receipt of additional revenue from premium payments, including any actuarially
justified premium rate increases

c

•

Future actuarial projections to be more reliable, as they will be based on additional
and more complete and credible data reflecting actual experience

c

•

The Court and parties to undertake a more thorough and appropriate rehabilitation
effort, including serious consideration of implementation of a work-out approach
among affected constituencies and a product-specific benefit reduction solution

c

•

The Companies, and not the guaranty associations, to capture the benefits on claim
costs of medical advances that are certain to occur

•
c

A more efficient approach to claims than what would occur if the guaranty
associations became involved

•

The Companies' policyholders to avoid the certain loss inflicted by guaranty
association limits on claims and termination of the policyholders' claims against the

e

Companies because of cancellation of the policies by statute

D

•

More flexibility than does a liquidation

•

The Court and parties to consider and pursue rehabilitation options without the

81

adverse perception of pending Petitions on dealings with other regulators
•

The Rehabilitator to continue his efforts to have guaranty association limits raised in
certain states

•

The Rehabilitator to interact with appropriate regulators and committees to consider a
company specific and industry wide solution to problems that have application far
beyond the two Companies involved in these proceedings. CSC D, 1.9, H.l, !.3, 0.

At trial, Commissioner Ario admitted that many of these useful results would result from a
continued rehabilitation. CSC H.l, !.3.

'
Claims are being paid, and claims will be paid for many years. There is no need
to
trigger the guaranty association protections. Attempting rehabilitation will not substantially
increase the risk of loss; liquidation will make loss certain. Continued rehabilitation is not futile;
it serves many purposes, especially if done properly.
The Rehabilitator argues that what may happen supports liquidation; the Intervenors
argue that what we know does not support liquidation. Facts vs. forecasts. A billion dollars in
assets vs. 60-year projections that are already significantly off the mark. On these facts, neither
the Rehabilitator nor the Court should give up on these Companies. CSC A, J.
Commissioner Ario testified that the recommendation of his team to file the Petitions was
unanimous. However, not a single member of his team testified at trial that they made any such
reeommendation to him, and Mohoric directly contradicted Commissioner Ario on this point.
"Robinson was of the opinion that several rehabilitation options could have been supported when
the decision to pursue liquidation was made." Op. at 6, CSC H.2, I.
Liquidation is a draconian remedy of last resort. In fact, it is not a remedy at all, it is a
corporate death sentence that should only be pursued and ordered on the clearest of facts and the
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most reliable analyses, documents and testimony. This record, however, is replete with vague
generalizations regarding the liquidation decisions, admitted untruthful testimony (R6302a,
R6336a), conflicting and less than credible testimony on important issues, unreliable and
unsubstantiated fact and expert testimony, destruction and late production of documents, a
paucity of documentation memorializing analyses and decisions, witnesses having important
roles in the rehabilitation and liquidation decisions not being called to testify, and many different
versions of improper rationales and motives for the liquidation decisions. CSC E, H, I, J, K;
R9364a. It is not enough to simply say the projected number is really big and pursuit of
premium rate increases is too political. Op. at 111.
The condition that led to the need for rehabilitation is a simple free rider problem. The
policyholders residing states such as Virginia and South Dakota whose regulators have acted
responsibly in approving actuarially justified premium rate increases are subsidizing the
policyholders residing in states such as Florida and Pennsylvania whose regulators have denied,
delayed, or limited needed premium rate increases without care for the solvency of the
Companies or the policyholders who rely on the benefits they provide. CSC A. These unfair
subsidies can and should be eliminated, so that each policyholder pays his or her fair share of
premium for the coverage benefits received. Op. at 160.
Liquidation is not the right solution. Liquidation guarantees certain losses for the
Companies and their creditors, policyholders, and the public. Id. at 163. As Commissioner Ario
testified, "[t]he worst case scenario for consumers is a liquidation." R7025a-26a. Indeed,
liquidation will lock in existing rate disparities and create new and even greater disparities as
policyholders in states with higher guaranty fund limits luck out and policyholders in states with
lower limits lose out. Op. at 9.
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c

As Commissioner Aria acknowledged at the hearing, the Companies have more than a

c

billion dollars in assets and liquidation does not have to happen now. R7197a-80a. 1bis Court
should affirm the Commonwealth Court's careful and correct decision denying the Petitions so

c

that a proper rehabilitation can be attempted and at long last carried out.

F.

The Commonwealth Court did Not Abuse its Discretion With Regard to
Evidentiary Rulings.

The Commonwealth Court did not abuse its discretion51 by precluding Bodnar's reports

c

because: (i) the NOLHGA Report was not relevant to the status of the Companies in
rehabilitation; (ii) the so-called Bodnar Rebuttal Report was prejudicial to Intervenors as it was

c

untimely served after Bodnar's deposition52 where he testified that he did not intend to issue a
report in this proceeding, after the deadline for service of expert reports, three days before the
deadline for pre-trial motions, three days prior to the originally scheduled hearing date, and three

c

weeks prior to the current hearing date; (iii) what the Rehabilitator couched as "rebuttal
evidence" to be introduced through Bodnar should have been introduced as part of the
Rehabilitator's case-in-chief; (iv) the Bodnar Rebuttal Report was not relevant as it was

c

purportedly issued to address concerns regarding the NOLHGA Report, which was itself not
relevant, and that Volkmar had removed from his report; 53 and (v) precluding Bodnar's

c

c

51

The admission or exclusion of evidence is a matter within the sound discretion of the Court.
Lower Makefield Twp., 67 A.3d at 778; Com. v. TAP Pharm. Prods., Inc., 36 A.3d at 1186. The
Rules of Civil Procedure and Evidence specifically authorize the trial court to "limit the number
of witnesses whose testimony is similar or cumulative." PaR.C.P. 223(1); see also PaR.E. 403
(needless presentation of cumulative evidence may be excluded even if relevant).
52

While the GAs suggest that Bodnar only stated that he had "not yet been asked to give
rebuttal testimony to Mr. Volkmar's Report," see GAs' Br. at 29 n.l2, Bodnar also made it clear
that he did not intend to provide a written report specifically for these proceedings. R2732a.
53

The GAs Brief improperly suggests that the Court admitted information from Volkmar's
Report related to the proffered purpose of Bodnar's reports, while excluding Bodnar's reports.
GAs' Br. at 28. That is simply not the case.
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c

purpo(ted rebuttal testimony did not prejudice the Rehabilitator as it would have been cumulative
of the testimony ofMohoric, Pfannerstill, Minches, Lucker, who were prepared to rebut
Volkmar's testimony. Op. at 40-41; Counterstatement of the Case, supra at 28-29.
Finally, while the crux of the GAs' argument that Bodnar's information or "updated

c

financial information" should have been considered because failing to do so somehow "left
material gaps in the record," GAs' Br. at 31, in the end the GAs concede that they do not actually

c

assert that the information would have mandated any other outcome. 54 Id

II.

The Ordered Relief Regarding The Rehabilitation Plans Should Be Affirmed.
A.

c

The Issue Is Moot.

The Rehabilitator's argument that the ordered relief constitutes an abuse of discretion or
error is moot, waived, and meritless. The Rehabilitator requested and the Commonwealth Court
granted two orders modifying the deadline for plan submission. See R5536a; R5550a; R5648a

c

He ultimately received 333 days from the May 3, 2012 Order (and more than three years from
the January 6, 2009 Orders) to submit the plans, which he finally did on April30, 2013. Reh. Br.

c

at 1 n.1. Thus, these issues are moot because no relief is necessary to provide the Rehabilitator
more time, and he has already "consulted" with Intervenors and submitted the proposed plans.

See Fox v. Cent. Delaware County Auth., 475 Pa. 623, 626,381 A.2d 448, 449 (1977).

c

B.

The Issue Has Been Waived or Has Not Been Preserved.

The Rehabilitator seeks to raise as issues in his first and fourth questions whether the
Commonwealth Court was authorized to Order the relief regarding the rehabilitation plans in

c
54

c

There is a drastic difference between the Intervenors' admission of2010 cash flow information
into evidence on rebuttal, and what the Rehabilitator sought to do in his Motion to Conduct
Additional Discovery, which would have required depositions and the recalling of almost every
witness who had testified, at tremendous delay and expense while subjecting the Companies to
remain in a state of limbo, with no efforts being made by the Commissioner to rehabilitate them.
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c

conjunction with denial of the Petitions. Reh. Br. at 4. The Rehabilitator's Post-Trial Motion
contained argument that the Court erred by directing him to submit a rehabilitation plan and to
consult with Intervenors. R5304a-06a. Intervenors had requested such relief by way of

c

Proposed Orders. Op. at 163; R4756a-61a Although the Rehabilitator's February 7, 2012 PostHearing Reply referred to the Proposed Orders, he did not object that the grant of such relief
would exceed Commonwealth Court's authority. R4928a. Therefore, the Rehabilitator's

c

assertion (R5560a) that this relief was not requested by Intervenors or otherwise addressed until
the May 3, 2013 Order is incorrect. The issues are waived for failure to raise them until after the
decision, and failure to specify the place in the record where he objected and raised grounds for

c

relief under Pa.R.C.P. 227.l(b)(1)-(2); Paul, 524 Pa. at 96, 569 A.2d at 349. They are also
waived because the Rehabilitator has not attempted to specify the place in the record where he

c

raised and preserved these questions in his Brief Pa.R.A.P. 302(a); Mutual Fire II at 1093 n.3.

C.

The Commonwealth Court Fashioned Appropriate Relief Where the
Evidence Showed That the Rehabilitator did Not Make any Meaningful
Attempts to Rehabilitate and Instead Undermined the Rehabilitations.

1.

Under these unique and unfortunate circumstances, the Court's relief
regarding rehabilitation plans was appropriate.

As set forth supra at 57-58 and 64, Article V vests in the Commonwealth Court exclusive
jurisdiction to issue and enforce orders in furtherance of its authority to supervise the

0

rehabilitation process and direct the administration of the assets of the insurer with the goal of
protecting creditors, policyholders and the public. That necessarily includes the authority to

c

order the Rehabilitator to develop and submit an appropriate rehabilitation plan within a
reasonable time frame, especially where his refusal to do so violates or threatens to violate a
rehabilitation order or threatens harm to policyholders, creditors and the public. Providing a

(;

check on the Rehabilitator is especially important in circumstances such as these where the

86

Commonwealth Court has held a hearing and determined that the Rehabilitator has not yet
attempted a proper rehabilitation, and has instead frustrated the rehabilitation and caused it to
languish, so that an action plan for correcting the condition that led to the need for rehabilitation

c

must be prepared and filed in a timely manner. Op. at 1, 163-164. When the Insurance
Commissioner is not acting properly, the supervising court must be able to fashion an
appropriate remedy.

c

Moreover, the Commonwealth Court has inherent authority to require compliance with its
Orders of January 6, 2009 including through the issuance ofthe May 3, 2012 Order. As the
Commonwealth Court specified in its Orders ofMay 3, 2012 and October 31, 2012, the

c

rehabilitation Orders of January 6, 2009 "remain in effect." R5648a. See infra at 90 n.56.
Moreover, the Rehabilitator consented to the Commonwealth Court's authority to control the

c

proceedings before it, including setting deadlines and ordering a plan of rehabilitation, when he
requested the rehabilitation Orders requiring him to prepare and submit a rehabilitation plan and
to submit a preliminary plan of rehabilitation within 90 days thereof

G

The filing of liquidation petitions does not relieve the Rehabilitator of his obligation to
continue to pursue rehabilitation in accordance with the Commonwealth Court's rehabilitation
orders. Specifically, this Court has affirmed that "[i]fthe Insurance Department obtains consent

0

to a rehabilitation, it has a responsibility to move directly on a plan that will correct the insurer's
problems .... " Legion at 1244. Here, the Rehabilitator obtained consent to the rehabilitations
from the Companies' directors, and was ordered to "prepare a plan of rehabilitation" for the

c

Companies. Op. at 2; R272a. Commissioner Ario was personally under Orders to rehabilitate
the Companies, and he had no discretion to disregard those Orders. R7164a. "Once the course
of rehabilitation has been chosen by the Insurance Commissioner, it must be pursued unless and
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c

until the Commissioner satisfies this Court that the rehabilitation should be terminated under
Section 518(a) of Article V and a liquidation order entered." Legion at 1129.
The Legislature has directed that a hearing be conducted after any petition to liquidate

c

has been filed. Inherent to the petition and hearing requirements is the Court's authority, after it
conducts a hearing, to enforce a decision denying liquidation by ordering the filing of a
rehabilitation plan. The Rehabilitator's interpretation of Article V would make the

c

Commonwealth Court's role in approving or denying a liquidation petition inconsequential: an
order denying the petition would simply devolve into a stalemate if the Rehabilitator were free to
defy the Commonwealth Court's determination by refusing to take any action if he disagrees

c

with the decision. The Legislature could not have intended the Commonwealth Court's statutory
obligation to conduct hearings and make determinations concerning liquidation petitions to be a

c

meaningless exercise subject to the whims of the Rehabilitator.

2.

The Commonwealth Court appropriately ordered the Rehabilitator to
consult with Intervenors and to address and eliminate inadequate
premium rates in the rehabilitation plan.

The Commonwealth Court's authority to order that "[t]he Rehabilitator shall develop a
plan of rehabilitation ofthe Companies, in consultation with Intervenors... ," falls squarely
within the ambit of "improved methods for rehabilitating insurers, involving the cooperation and

0

management expertise of the insurance industry" set forth as a purpose of Article V in Section
501(c)(ii), 40 P.S. § 221.l(c)(ii). Consulting with Intervenors in the preparation ofthe plans
filed on April 30, 2013 did not interfere with the Rehabilitator's responsibilities under Section

e

516(b) of Article V. While the Opinion offered guidance regarding lawful rehabilitation
methods and some aspects of what a plan must address in order to obtain the Court's approval,
the May 3, 2012 Order itself left the Rehabilitator latitude in how to address the unfair premium
rates when preparing the plan of rehabilitation. Notably, the Rehabilitator has already admitted
88

c

that any plan of rehabilitation must address the OldCo premium rates. R5305a (stating in PostTrial Motion that "the Rehabilitator is cognizant that the premium rates would need to be
addressed in any rehabilitation plan...."); see, e.g., Op. at 31 (citing R11936a).
The Rehabilitator also admits that the Commonwealth Court has the power to modify and

c

then approve as modified a plan after it is filed. 40 P.S. § 221.16. Therefore the Rehabilitator's
argument that the Commonwealth Court somehow lacked the authority to guide him in advance
to address unfair premium rates during continued rehabilitation, after the hearing and upon denial
of the Petitions, should be summarily rejected. Nor does Mutual Fire II support any argument
that the Commonwealth Court abused its discretion or erred by ordering the Rehabilitator to

c

develop and submit a plan of rehabilitation in the context presented in this proceeding. Op. at
147 (Mutual Fire concerned the objections of individual policyholders to a formal rehabilitation

c

plan that they believed should be modified or rejected, lest they receive inequitable treatment).
The Commonwealth Court appropriately ordered the Rehabilitator to consult with
Intervenors and to address and eliminate inadequate premium rates in the rehabilitation plan.

3.

G

55

The Commonwealth Court appropriately directed the timeframe for
submitting the rehabilitation plan.

The Rehabilitator's argument that he was provided only 90 days' time ignores the fact
that the Companies have been in rehabilitation, and the Rehabilitator subject to orders requiring

0

him to develop and submit a rehabilitation plan, since January 6, 2009. The Commonwealth
Court specified in its Orders of May 3, 2012 and October 31,2012 that the January 6, 2009

c

Orders of rehabilitation "remain in effect." The Rehabilitator has a duty to rehabilitate the

55

The directive that the Rehabilitator talk with the Intervenors in preparing the plans was
appropriate in light of the conduct of the Rehabilitator that fully supported the factual finding of
the Rehabilitator's frustration of the rehabilitation. In any event, the point is now moot, and even
if it were not and such a direction by the Court constituted error, it would be harmless error.
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t

c

Companies unless and until a liquidation order is entered. Legion at 1229; Op. at 29. Thus, he
was not starting from scratch. Nonetheless, if he felt that more time was needed to develop a
plan, there was nothing to constrain him from requesting it. 56 This is precisely what he did.
In Mutual Fire II, the Commonwealth Court ordered the Commissioner to submit a

c

modified plan where the Commissioner had reported that the 1987 Plan was not feasible for
several reasons. Id. at 1090. The Rehabilitator's argument that the Commonwealth Court

c

somehow lacked the authority to order him to address and eliminate unfair premium rates in the
plan after presiding over 31 days of testimony and argument and examining thousands of pages
of evidence related to the rehabilitation, is unpersuasive. This is especially true here, where the

c

Rehabilitator had frustrated efforts to pursue the rate increases he has conceded are crucial.
Accordingly, the Commonwealth Court fashioned appropriate relief in the May 3, 2012 Order.
CONCLUSION

c

For the foregoing reasons, this Court should affirm the judgment of the Commonwealth
Court so that an earnest rehabilitation of the Companies can be attempted.
Respectfully submitted,

Douglas Y. Christian (ID No. 41934)
Benjamin M. Schmidt (ID No. 205096)
BALLARD SPAHR LLP

Q
Dated: October 4, 2013

c

c

Attorneys for Appellees Eugene J. Woznicki and
Penn Treaty American Corporation

56

Provision of a deadline was also appropriate as "every court has inherent power to schedule
disposition of the cases on its docket to advance a fair and efficient adjudication." Luckett v.
Blaine, 850 A.2d 811, 819 (Pa. Cmwlth. 2004); see also Pa.R.C.P. 227.l(a)(5) (court has
authority to "enter any other appropriate order" after trial); Tanglwood Lakes Community Ass 'n
v. Laskowski, 420 Pa. Super. 175, 178,616 A.2d 37,39 (1992) (absent grant of stay, trial court
had authority to impose sanctions to enforce order that remained in effect despite appeal); Tucker
v. Tours, 602 Pa. 147, 153, 977 A.2d 1170, 1174 (2008) (same) (citing Pa.R.A.P. 1701(b)(2)).
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IN THE COMMONWEALTH COURT OF PENNSYLVAl.'ITA

·::.··:

M. Diane Koken
Insurance Commissioner of the
Con:i.monwealth of Pennsylvania

c

Plamtiff,

v.

c

Docket No. 183 M.D. 2002

Legion Insurance Company
One Logan Square, Suite 1400
Philadelphia, PA 19103
Defendant.
REHABILITATOR:>S JURISDICTIONAL STATElVIENT
IN SUPPORT OF HER NOTICE OF APPEAL

c

The Honorable M. Diane Koken, Insurance Commissioner of the Commonwealth of
Pennsylvania, in her official capacity as Statutory Rehabilitator ("Rehabilitator") for Legion

c

Insurance Company ("Legion"), by and through her col.lilsel, respectfully submits this
Jurisdictional Statement in Support of Her Notice of Appeal.

I.

INTRODUCTION
This appeal arises from a June 26, 2003, Opinion and Order from the Honorable. Mary

Hannah Leavitt ("Judge Leavitt") of the Commonwealth Court of Pennsylvania, concerning the
Rehabilitator's Petitio~s For Liquidation of Legion. See June 26, 2003 Opinion and Order

G

(Exhibit A).· The Rehabilitator files the instant Jurisdictional Statement in Support of her Notice
of Appeal seeking review and reversal of Judge Leavitt's June 26, 2003 Order, in part.
II.

REFERENCE TO OPINIONS OF THE COURT BELOW
The Rehabilitator

2003.

(:

appe~ls from the Court's unreported opinion and order of June

i6,

c

c
III.

BASIS FOR THE SUPREME COURT'S JURISDICTION
The Supreme Court of Pennsylvania has jurisdiction to review Judge Leavitt's Order in ·

c

the Pennsylvania ·commonwealth Court pursuant to Rule 110 l(a)(l) of the Pennsylyania. ~ules
of Appellate Procedure.

IV.

c

CONCISE STATEMENT OF PROCEDURAL HISTORY
The Reh~bilitator filed her petition for the_ liquidation of Legion on August 29, 2002, and

Amended Emergency Petition for-Liquidation on October 18, 2002·, The Rehabilitator asserted
that Legion consented to its liquidation, was insolvent and further attempts to rehabilitate the

c

insurer would
creditors.

be futile and substantially increase tb.e risk of loss to policyholders, claimants and

On September 20, 2002, Mutual Risk Management ("MRM"), Legion's ultimate

parent company, was granted leave to intervene in opposition to the Petition for Liquidation.

c

Hearings on the Petitions for Liquidation, and MRM's opposition thereto, were held on
November 7, 8, 14, 15 and 22, 2002. After these initial hearings and the submission of post- ·
hearing briefing by the Rehabilitator and MRM, five additional parties were granted permission
to intervene in the liquidation proceedings. Specifically, by order dated ·February 19, 2003, the
Conunonwealth Court granted intervenor ·status to American Airlines ("American"), Pulte
Homes, Inc. ("Pulte"), Rural/Metro Corporation ("Rural/Met;ro"), and the Psychiatrists'

G

Purchasing Group ("PPG"). Syndicate 271 ofThose Certain Underwriters at Lloyd's of London
("Syndicate 271 ") was permitted to intervene by order of March 7, ;2.003.

e

The Commonwealth Court presided over additional hearings on March 6, 7, 19, and 20,
2003 and April 3, 2003.

Specifically, the Court considered whether Legion's reinsurance

agreements contained a cut-through clause or direct funding mechanism, which would allow the

c

2

c

c

'

intervening parties to recoup their losses directly 'from .Legion's reinsurers.

.

further, the · ·

Policyholder Intervenors presented evidence that a liquidation would be harmful to their

c

interests. Post-hearing briefmg concluded on May 27, 2003.
V.

QUESTIONS PRESENTED FOR REVIEW
Judge Leavitt's June 26, 2003 Order should be vacated in part as it is based on a !).umber

c

of legal and factual errors.
The·questions presented before the Supreme Court of Pennsylvania are:
1.

Whether the Court erred in not entering an immediate, unconditional liquidation

(;

order for Legion based on the Court's finding that the company is insolvent;

2.

Whether the Court erred by conditioning the entry of a liquidation order on a·
requirement that the Rehabilitator prepare a procedure for direct access to

c

reinsurance assets of the Legion estate by policyholders;
3.

Whether the Court's Order allowing policyholders to enforce Legion's contracts
with reinsurers is barred by the provisions of the Insurance Department Act that

(:
grant the Liquidator exclusive control over all claims of the estates;
4.

Whether the Court erred in granting the Policy):wlder Intervenors direct funding
from Legion's reinsurers and directing that a procedure should be implemented to

c

permit other similarly situated policyholders direct funding in liquidation
proceedings based upon the characterization of Legion as a "fronting insurer;"

e

5.

Whether the Court erred in granting the Policyholder Intervenors direct funding
from Legion's reinsurers based \tpon a finding of contractual third party status
notwithstanding the terms of 40 P.S.§ 221.34, which apply "regardless of any

c

3

..

c

c

:"_

.:

provision in the reinsurance contract or othl!r agreement" and which requiie. a,'·.·
reinsurer to undertake a direct coverage obligation to the insured;

c

6.

'

Whether the Court erred

in holding that the Policyholder Intervene~ are third.

party beneficiaries of the agreements between Legion and its reinsurers,
particularly where the Court improperly permitted parol evidence to contrru;iict the

c

clear and unambiguous terms in the relevant documents;
7.

·whether the Court erred in raising. the interests of the four Policyholder
Intervenors over the interests of the tens of thousands of Legion's other

c

policyholders, creditors, claimants and the public, thereby creating an improper
subclass of preferred policyholders;

8.

c

Whether the Court erred when it concluded that a different standard should be
applied to a petition for liquidation where the petition is filed while the insurer is
in rehabilitation;

9.

'Whether the Court erred in not finding that liquidation orders were proper under
the additional grounds of consent;

10.

Whether the Court erred in not according deference to the decision ·Of the
Insurance Commissioner, the statutorily-pr~scribe~ public official afforded the

c

responsibility to take action to protect the policyholders, creditors and the public
with respect to troubled insurers in Pennsylvania, that it was necessary and
appropriate to seek entry ofliquidation orders;

c
ll.

'Whether the Court erred in allowing the Policyholder Intervenors to intervene in
the liquidation hearings and to commence their action by petition;

c

c

4

..

c

.. ,

c
12.

Whether the Court erred in failing to Join indispensable parties,

specificalljt~?'/
.........

reinsurers under the reinsurance agreements;

c

13.

Whether the Court erred b.y ignoring facts that demonstrated that Legion dir~ctly
insured the Policyholder Intervenors.
Respectfully submitted,

c

LESLIE ANNE MILLER, ESQUIRE
General Counsel OfPennsylvania
Attorney I.D. No. 25610
Commonwealth of Pennsylvania
225 Main Capitol Building
Harrisburg, PA 17120
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c

WOLF, BLOCK, SCHORR &
SOLIS-COHEN, LLP
Jerome J. Shestack, Esquire
Joseph C. Crawford, Esquire
Attorney I.D. Nos. 03272, 30844
1650 Arch Street
Philadelphia, PA 19103
(215) 972-2000
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Gregory P. Miller, Esquire
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· j eroine R. Richter, Esquire
Ann B. Laupheimer, Esquire
Attorney I.D. Nos: 17464,
03649, 41883·
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(215) 569-5500
Attorneys forM. Diane Koken,Jnsurance Commissioner of the Commonwealth ofPennsylvani~,
in her capacity as Rehabilitator for Legion Insurance Company
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CERTIFICATE OF SERVICE
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